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IMPORTANT

This is an overview of disaster assistance available under various state and federal law,
the, the steps that a legal assistance program should take to help ensure that this
assistance reaches low-income disaster victims, and practice pointers to guide the
advocate in representing clients. The Manual is neither exhaustive nor a substitute for
legal research or advice. Law and policy discussed in this Manual are subject to
periodic change. It is important to verify continued accuracy of the law and policy
discussed herein before relying on any of this Manual’s content.

TABLE OF CONTENTS

PART ONE: FEMA ASSISTANCE .................................................................................. 1
A. INITIAL ADVOCACY ........................................................................................... 1
1. Contacting Officials and Other Players .................................................... 2
a) Obtaining Background Information ................................................ 2
b) Additional Necessary Contacts ...................................................... 3
2. Advocating for Emergency and Other Disaster Programs ....................... 4
a) Assessing Your Community’s Needs ............................................. 4
b) Advocacy for Additional Programs ................................................. 6
c) Advocacy Regarding the DRCs ..................................................... 7
3. Ensuring that Low-Income People Receive Information .......................... 8
a) Advocacy Regarding Publicity ....................................................... 8
b) Notice Regarding Disaster Housing Assistance............................. 8
c) Development of Written Informational Material .............................. 9
d) Dissemination of Materials ........................................................... 10
B. APPLICATION FOR DISASTER ASSISTANCE ............................................... 11
1. Application Deadlines ............................................................................ 15
2. Inspection of the Disaster Dwelling ........................................................ 16
3. Eligibility of Immigrants .......................................................................... 17
C. TYPES OF FEMA DISASTER ASSISTANCE................................................... 19
1. Section 403 Transitional Sheltering Assistance ...................................... 19
2. Assistance under Individual and Household Program (IHP) .................. 21
a) Temporary Housing Assistance (THA) ....................................... 23
(1) Eligibility ........................................................................... 24
(2) Types of Assistance ......................................................... 26

b) Financial Assistance to Address Other Needs ............................. 31
(1) Eligibility Requirements.................................................... 32
(2) Application Process ......................................................... 33
(3) Types of Assistance ......................................................... 34
c) IHP Decisions and Appeals ......................................................... 35
d) Advocacy Issues .......................................................................... 36
(1) FEMA Denial Notices: Due Process Rights ..................... 37
(2) Availability of Rental Housing: The Need for Trailers ....... 37
(3) Accessibility of Trailers to People with Disabilities ........... 38
(4) The “Shared Household” Issue ........................................ 39
(5) Requirements for Continued THA .................................... 41
(6) Termination of Mobile Home Assistance.......................... 42
(7) Recoupment Issues ......................................................... 44
3. SBA Disaster Loans................................................................................ 51
a) Application Process ..................................................................... 51
b) Eligibility ....................................................................................... 52
c) Other Requirements..................................................................... 53
d) Amount of Loans.......................................................................... 54
e) Terms of Loans ............................................................................ 54
f) Misapplication of Funds ................................................................ 55
g) Advocacy Issues .......................................................................... 55
(1) Refusal or Rescission of an SBA Loan ............................ 55
(2) Need for Both SBA Loan and ONA .................................. 56
(3) Modification of the Terms of the Loan .............................. 56

PART TWO: FOOD ASSISTANCE .................................................................................. 58
A. FOOD ASSISTANCE OVERVIEW .................................................................... 58
1. Expedited Food Assistance .................................................................... 59
2. Replacement Food Assistance ............................................................... 60
3. Disaster Food Stamps ............................................................................ 61
4. Advocacy Issues ..................................................................................... 62

PART THREE: RIGHTS OF RESIDENTIAL TENANTS ................................................... 65

A. INTRODUCTION .............................................................................................. 65
B. TERMINATION OF A TENANCY ...................................................................... 65
C. PROHIBITED PRACTICES .............................................................................. 66
D. SECURITY DEPOSITS .................................................................................... 68
1. Landlord’s Responsibilities ..................................................................... 68
2. Tenant’s Responsibilities ........................................................................ 69
E. RENT WITHHOLDING AND MAINTENANCE OF PREMISES ......................... 69
1. Landlord’s Responsibilities ..................................................................... 69
2. Tenant’s Responsibilities ........................................................................ 70
F. CASUALTY DAMAGE ....................................................................................... 71
G. PERSONAL PROPERTY DAMAGE ................................................................. 72
H. GUESTS ........................................................................................................... 72
PART FOUR: DISASTER RECOVERY FOR MOBILE HOME RESIDENTS ................... 74
A. INTRODUCTION .............................................................................................. 74
B. IMMEDIATE ACTION STEPS ........................................................................... 74
1. Conduct a “Windshield Survey” ............................................................. 74
2. Key Contacts .......................................................................................... 74
3. Get Involved in the Recovery .................................................................. 75
4. Advocate for those Likely to be Overlooked ........................................... 75
5. Advocate for the Right of Return ............................................................ 75
C. KEY LEGAL ISSUES FACING MOBILE HOME RESIDENTS AFTER A
HURRICANE ......................................................................................................... 75

D. RECERTIFICATION AND LONG TERM HOUSING ISSUES ........................... 78
1. Recertification ......................................................................................... 78
2. The FEMA Sales Program ...................................................................... 79
3. Long Term Housing Issues ..................................................................... 80
PART FIVE: DISASTER UNEMPLOYMENT ASSISTANCE ............................................ 81
A. DISASTER UNEMPLOYMENT ASSISTANCE OVERVIEW ............................. 81
B. ELIGIBILITY ...................................................................................................... 82
C. ADVOCACY ISSUES ....................................................................................... 83
PART SIX: EDUCATIONAL RIGHTS OF CHILDREN AFFECTED .................................. 86
A. INTRODUCTION .............................................................................................. 86
B. QUALIFICATIONS ............................................................................................ 86
C. EDUCATIONAL RIGHTS OF HOMELESS CHILDREN & YOUTH ................... 87
1. School Selection ..................................................................................... 87
2. Enrollment .............................................................................................. 88
3. Transportation ........................................................................................ 89
4. Comparable Services ............................................................................. 89
5. Prohibition of Segregation ...................................................................... 89
D. DESIGNATED OFFICIALS ............................................................................... 90
1. Local Educational Agency (LEA) Liaison................................................ 90
2. State Coordinator for the Education of Homeless Children and Youth .. 91

PART SEVEN: CONSUMER HOME REPAIR PROTECTIONS ....................................... 93

A. INTRODUCTION .............................................................................................. 93
B. HOME SOLICITATION SALES ......................................................................... 93
1. Definitions ............................................................................................... 93
2. Violations ................................................................................................ 94
3. Checklist ................................................................................................. 94
4. Buyer’s Right to Cancel .......................................................................... 96
5. Getting the Down Payment Back ............................................................ 96
6. If the Seller Does Not Come to Get the Goods ....................................... 96
7. If the Seller Has Performed Any Services Prior to Cancellation ............. 97
8. Penalties ................................................................................................. 97
C. FTC ‘COOLING OFF’ RULE FOR DOOR-TO-DOOR SALES .......................... 97
D. OTHER FEDERAL RULES ............................................................................... 99
E. THE HOME IMPROVEMENT SALES AND FINANCE ACT ........................... 99
F. MAGNUSON-MOSS WARRANTY ACT .................................................... 102
G. COMMON LAW AND OTHER STATUTORY CLAIMS ................................... 103

PART EIGHT: HOMEOWNERS INSURANCE ............................................................... 108
A. INTRODUCTION ............................................................................................ 108
B. BASIC COVERAGE ISSUES .......................................................................... 108
C. TYPES OF PROPERTY COVERED ............................................................... 108
D. LOSS OF USE COVERAGE........................................................................... 109
E. ADDITIONAL AND EXTENDED COVERAGE ................................................ 110

F. WHO IS INSURED .......................................................................................... 110
G. WHAT PERILS ARE INSURED ...................................................................... 110
1. Personal Property – Covered Perils ..................................................... 112
2. Policy Exclusions .................................................................................. 113
H. THE INSURED’S POST-LOSS DUTIES ......................................................... 114
I. LOSS SETTLEMENT ....................................................................................... 115
J. REPLACEMENT COST COVERAGE ............................................................. 115
K. APPRAISAL .................................................................................................... 117
1. Appropriateness of Appraisal ................................................................ 118
2. Department of Insurance Mediation ...................................................... 119
3. Implied Waiver of Appraisal Right ......................................................... 120
4. Appraisal Procedures ........................................................................... 121
5. Qualifications of Appraisers .................................................................. 122
6. Applicability of Arbitration Code ............................................................ 123
7. Court Proceedings ................................................................................ 123
L. ATTORNEYS’ FEES, COSTS AND PREJUDGMENT INTEREST .................. 124
PART NINE: LONG TERM RECOVERY FROM CATASTROPHIC DISASTERS .......... 127
A. INTRODUCTION ............................................................................................ 127
B. AFFORDABLE HOUSING RECOVERY ......................................................... 129
1. Introduction ........................................................................................... 129
2. Identification of Low Income Housing Resources ................................. 130
a) Subsidized Housing ................................................................... 130
i) Federal ............................................................................. 130
ii) State ................................................................................ 131

iii) Local ............................................................................... 131
b) Market Rate Affordable Housing ................................................ 132
3. Interim Policy Advocacy on Behalf of Displaced Tenants (Coordination
and Communication among Affordable Housing Providers) ..................... 133
a) Introduction ................................................................................ 133
b) Rent Rolls .................................................................................. 133
c) Right of Return ........................................................................... 133
d) Tenant Communication .............................................................. 134
e) Ongoing Adaptive Policy Determination and Development ....... 135
4. Insuring the Restoration of All Affordable Housing (Establishing Complete
Restoration as the Goal) ........................................................................... 135
a) Insufficient Funds....................................................................... 136
b) Economic Disincentives to Repair ............................................. 136
C. PARTICIPATION IN POST DISASTER RESOURCE ADVOCACY ............... 137
1. Introduction ........................................................................................... 137
2. Increased Availability of Housing Vouchers and Rental Assistance ..... 139
a) Federal Vouchers ...................................................................... 139
b) Interim State Voucher Program ................................................. 140
c) Relocation Expense Subsidy ..................................................... 140
d) Increased Availability of Interim FEMA Trailer Assistance ......... 141
3. Prioritization of Funding ........................................................................ 141
a) Targeting Extremely Low Income Households Must Be the Top
Priority ............................................................................................ 141
b) We Must Advocate for Development of Imaginative Deep Subsidy
Programs to Assist the Lowest Income Households ...................... 141
i) Community Land Trust ..................................................... 142
ii) Manufactured Home Loan Guarantee Fund .................... 142
iii) Extremely Low Income Targeted Development Study .... 143
iv) Capacity Bldg. among Community Based Developers ... 143
4. Advocates Must Maintain Vigilance over Local Rebuilding and Planning
Efforts to Insure that Former Low Income Residents are Included in the Post
Disaster Community ................................................................................. 143
a) The Redevelopment Syndrome ................................................. 143

b) Mobile Home Parks ................................................................... 144
c) Unmet Needs Consortium .......................................................... 145

PART ONE:
FEMA ASSISTANCE

A. INITIAL ADVOCACY
FEMA assistance to meet disaster-related needs is authorized under the Stafford
Disaster Relief and Emergency Assistance Act (Stafford Act).1 Although FEMA is
prohibited by federal law from discriminating based on race, ethnicity and income in
administering the Stafford Act,2 the responsibility for ensuring that disaster benefits are
made equally available to low-income people and people of racial or language minorities
often falls on legal services and legal aid programs. This is because FEMA is not always
sensitive to the realities of the living situations and the needs of low-income people, or to
those of racial and language minorities, even though low-income people are usually the
individuals most severely affected by disasters,
In a disaster, legal aid advocates can safeguard the rights of low-income people by
(1) getting to know the officials and other players3 involved in providing disaster assistance

1

42 U.S.C. §§ 5121, et seq. Although not a comprehensive repository, FEMA’s catalogue of the forms and
policies it uses to implement the Stafford Act is at FEMA, Policies at http://www.fema.gov/policies (site with
centralized links).
2

42 U.S.C. § 5151; 44 C.F.R. § 206.11.

3

This includes, but is not limited to, on-going relationships with local Emergency Management, DCF, and
Florida Voluntary Organizations Active in Disasters (FLVOAD) (http://www.flvoad.org/), such as the Red
Cross.
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(in advance to the extent possible); (2) advocating quickly for emergency and other
programs needed by low-income disaster victims; (3) ensuring that helpful information and
services are reaching low-income disaster victims; (4) advocating for needed extensions
of application deadlines; and, (5) providing legal representation to enforce the rights of
low-income disaster victims to disaster assistance.
1. Contacting Officials and Other Players
Immediately after the Declaration of Disaster, Florida Legal Services (FLS)
ordinarily obtains the identity of, and available contact information for, the Federal
Coordinating Officer (FCO)4 and the Disaster Recovery Manager (DRM).5 FLS will also
obtain the identity of, and available contact information for, Florida’s State Coordinating
Officer (SCO) and the Governor’s Authorized Representative (GAR).6 Finally, FLS will
secure information about the Young Lawyers Division (YLD) of the American Bar
Association’s legal hotline.7 FLS will transmit all of this information to the director of each
impacted legal aid program and to the program’s identified disaster point persons.
a) Obtaining Background Information
FLS will also obtain and transmit to affected local programs a copy of the
Declaration of Disaster, and any amendments, along with a copy of the FEMA-State

4

The FCO is responsible for coordinating all disaster assistance programs administered by FEMA.

5

The DRM is responsible for managing FEMA assistance programs.

6

The SCO and GAR are usually the same person and have historically been the Director of Florida’s DEM.

7

Traditionally, the YLD’s legal hotline is not up and running until several weeks post-disaster.
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Agreement, which is required to be published in the Federal Register.8 From these
documents, local legal aid programs can obtain: the date of the Declaration, the
incident period (losses must be sustained during this period of time in order to be
compensable under disaster relief programs), the geographical area of the disaster,9
and the types of disaster assistance authorized. If the Declaration states that Financial
Assistance to Address Other Needs will be available, FLS will also determine whether
FEMA or the state will be administering this program.10 If the state will be administering
this program, FLS will obtain and disseminate a copy of the State Administration Plan
(SAP), and the name and telephone number of the official who will be responsible for its
overall administration.
b) Additional Necessary Contacts
FLS, and local legal aid programs, when appropriate, will also obtain information
about establishment of the Disaster Supplemental Nutrition Program (D-SNAP), the
Disaster Unemployment Assistance program (DUA), and the Crisis Counseling
program (CCP).11 The most important information to obtain are (1) the eligibility

8

See https://www.federalregister.gov/. Additional sources include the FEMA Regional Office, the FEMA
website, www.fema.gov, the Governor’s office, and the website of the Florida Division of Emergency
Management, www.floridadisaster.org.
9

Historically, disasters in Florida have been declared by county.

10

As of the 2014 hurricane season, FEMA is administering the Financial Assistance to Meet Other Needs
program.
11

Comprehensive information about D-SNAP is at http://www.fns.usda.gov/disasters/response/DSNAP_Handbook/guide.htm; DUA is at http://www.fema.gov/recovery-directorate/disaster-unemploymentassistance-fact-sheet; and CCP is at http://www.fema.gov/public-assistance-local-state-tribal-and-nonprofit/recovery-directorate/crisis-counseling.
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criteria; (2) any deadlines for applying; (3) the way in which the benefits will be
publicized; (4) where people can apply; and, (5) how the benefits will be distributed.
In most disasters, critical decisions as to whether to request D-SNAP and CCP,
including whether to have a program at all, are initially made at the local level. Since
there is considerable latitude in setting up D-SNAP or CCP, legal aid programs should
contact local officials as quickly as possible in order to determine whether -- and the
manner in which -- they intend to ask for and/or implement these programs in the
disaster areas. It may be necessary for local programs to aggressively advocate for
establishment of such programs in their area.
If public housing has been destroyed or damaged, the legal aid program
should also find out from the appropriate public housing authority what arrangements
will be made for providing emergency shelter to these residents.
2. Advocating for Emergency and Other Disaster Programs
a) Assessing Your Community’s Needs
Legal aid programs will need to begin surveying the community as soon as
possible to assess the community’s needs for the various types of disaster assistance
available under the Stafford Act. For instance, as staff travels around the disaster area,
they should note the condition of low-income and public housing, with the goal of
compiling a list of destroyed or uninhabitable units, as well as remaining habitable units.12
While driving, staff should also note whether grocery stores and convenience stores

12

See section VIII.A.1 for suggestions and resources in conducting a census of affordable housing.

4

within the disaster area are open, and determine whether any large employers are closed
due to disaster caused destruction. Also, when interviewing clients, legal aid staff should
ask them about the condition of the housing in which they live and of the housing around
them, as well as whether they are in need of food, and whether they have lost a job as a
result of the disaster.
With respect to establishing the need for D-SNAP, legal aid staff should find out
how long electricity has been interrupted (and in what geographic area) to determine the
need for disaster SNAP to replace food lost due to spoilage. Staff should also ascertain
the extent of interruption in the usual means and corridors of transportation (e.g., road
passability, bus service, destruction of automobiles, operation of vehicle repair shops) as
well as the extent of interruption in basic communication channels such as newspaper
delivery and radio and television broadcasts (to document the need for D-SNAP, the need
for DCF to advertise the program, and the need to extend the D-SNAP program).13
When interviewing clients, legal aid staff should also inquire about the condition of
the housing in which they live and of the housing around them, as well as whether they
are in need of food, and whether they have lost a job as a result of the disaster.
Immediately after obtaining the most basic information, local programs should
13

See Part Two re: advocating for D-SNAP. Local advocacy about community impact is indispensable for
establishing D-SNAP. As FNS explains:
FNS will ask the State to provide data or other evidence that at least 50% of households in a
certain defined area (i.e., county, neighborhood, Zip Code, etc.) have been impacted by the
disaster… The most commonly used data are power outage charts and maps which indicate
an extended outage of four hours or more affecting the majority of the population.
FNS, D-SNAP Guidance at p. 26 at http://www.fns.usda.gov/disasters/response/DSNAP_Handbook/D-SNAP_Handbook.pdf.
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begin to work with local officials, FLS, and other appropriate organizations, to advocate
on behalf of low-income disaster victims to obtain appropriate emergency assistance.
In particular, legal aid programs should address any issues arising under D-SNAP
immediately, since these benefits are generally awarded within the first few weeks after
the disaster.
b) Advocacy for Additional Programs
As soon as the local program has information regarding the unmet needs of lowincome disaster victims, staff should work in conjunction with FLS and other appropriate
organizations to advocate for the implementation of any program that will meet these
needs but has not yet been authorized by FEMA or some other agency. Low-income
housing in particular is likely to have suffered extensive damage. Local programs should
therefore immediately begin documenting: (1) the extent to which low-income housing
has been destroyed or rendered uninhabitable; and, (2) whether there is sufficient
habitable affordable housing within reasonable commuting distance to meet the needs of
dislocated low-income families. If the answer to (2) is “no,” legal aid staff should begin
advocating as soon as possible for mobile homes to provide temporary housing for lowincome disaster victims.14 If sufficient housing is available nearby, but it is not affordable,
legal aid staff should advocate for Section 8 Disaster Vouchers to be made available to
low-income disaster victims.

14

In many cases, advocacy should begin in advance of the hurricane season. For example, it may be
necessary to advocate with the county or city over code enforcement ordinances that regulate temporary
housing. See section , infra re: the criteria used by FEMA to determine the necessity for mobile homes and
travel trailers.

6

Requests for additional types of assistance must be addressed to the Governor’s
Authorized Representative (GAR), since such assistance must be requested from FEMA
by the Governor or the GAR.15 The request must be justified by verified assessments by
state and local governments as to the need for the assistance and the inability of state
and local government to meet the need.16 Thus, buy-in from local EM officials about the
type of assistance needed is, for all practical purposes, a necessity. However, because
of its knowledge of the low- income community, the legal aid program may be able to
provide valuable information to assist the state in requesting additional assistance.
Intervention by federal legislators may also be helpful.
c) Advocacy Regarding the DRCs
Legal aid programs should visit the Disaster Recovery Centers (DRCs) as soon as
possible after they begin to open, and make contact with the FEMA DRC Coordinator.
Issues of immediate concern are the locations of the DRCs (FEMA may locate the DRCs
outside of low-income communities), publicity regarding the location of the DRCs (FEMA
may not provide publicity in a form or in locations accessible to low-income people),
needs of persons with disabilities, and, if there are significant numbers of language
minorities, the number and training of bilingual staff or translators provided at the DRCs
(even if staff fluent in a minority language is hired, such staff may not be adequately
trained either with respect to their responsibilities as translators, with respect to disaster
benefits, and/or regarding FEMA’s administrative process).

15

44 C.F.R. § 206.40(c)

16

Id.

7

3. Ensuring that Low-Income People Receive Information
a) Advocacy Regarding Publicity
Ordinary means of communication are often disrupted by a disaster. Since lowincome people are likely to be especially affected by disasters, legal aid programs should
carefully examine the manner in which FEMA publicizes disaster benefits. Depending on
how each type of medium has been affected, legal aid staff should monitor newspaper,
television, and radio announcements concerning disaster assistance to make sure that
FEMA’s public information campaign addresses the needs of the community’s lowincome people. For example, if a large portion of the low-income community speaks
another language besides English, FEMA should make announcements in their language
and use radio and television stations listened to or viewed by them. Also, if housing in
low-income communities has been destroyed, residents will have little ability to access
information through mass media. In this case, FEMA should distribute flyers at mass
feeding sites, tent cities or other sites at which displaced low-income residents gather.
Legal aid programs may also want to make their own public service
announcements on radio or television, and to develop and disseminate their own
informational flyers. In affected rural areas, it may be necessary to distribute multi-lingual
flyers door-to-door, something that FEMA is unlikely to do. Since FEMA typically does not
widely publicize information regarding application deadlines or the types of disaster
assistance that are available, legal aid program flyers that include this information can be
very useful to the low-income community.
b) Notice Regarding Disaster Housing Assistance
8

Once emergency sheltering needs are met, it is crucial that low-income disaster
victims are aware of available housing assistance. FEMA can reimburse for short-term
hotel expenses, provide money to pay rent,17 or pay to help either repair damaged
homes18 or buy a new house.
If a survivor’s home is uninhabitable and no rental units are available while repairs
are being made, FEMA may provide FEMA-owned manufactured housing units.
However, FEMA issues mobile homes only if the community allows mobile homes and
the disaster victim would be unable to make use of rental assistance.19 If much of the
affordable housing stock within the community has been rendered uninhabitable, it is
important that low-income disaster victims be told of the mobile home option and the
need to show that they would be unable to use cash rental assistance because of the
lack of available housing.
c) Development of Written Informational Material

17

See http://asd.fema.gov/inter/hportal/home.htm

18

This includes Rapid Temporary Repair (RTR) for homes with minimal damage. Although “blue tarps”
were commonly used under RTR in the past, FEMA has begun to “think outside the box” to use this program
to help depopulate temporary shelters. One repair that can be provided under RTR is the professional
installation of a weather mask to allow power companies to tie in minimal electricity. Craig Fugate,
Administrator of FEMA, describes RTR at http://www.fema.gov/pdf/about/
programs/legislative/testimony/2011/7_14_2011_fema_reauthorization_and_cutting_red_tape_in_recovery.
pdf as:
Another form of transitional housing available to individuals is the Rapid Temporary Repair initiative,
which provides limited direct assistance for sheltering purposes during a federal major disaster
recovery effort after a request for activation by a Governor. This initiative, a partnership between the
U.S. Army Corps of Engineers, FEMA and participating State, expedites temporary repairs to
disaster damaged windows and doors and provides debris removal to allow access to the dwelling,
enabling disaster survivors to continue to live in their homes.
19

44 C.F.R. § 206.117(b)(1)(ii).

9

Information regarding the range of disaster benefits is one of the most
important services a legal assistance office can provide to its client population
immediately after a catastrophic disaster. As soon as legal aid staff has gathered
some of the most necessary information, they should begin preparing disaster flyers
outlining the availability of benefits, and pamphlets regarding legal rights.
d) Dissemination of Materials
Legal aid programs should distribute the flyers and pamphlets they develop as
soon as possible at shelters, mass feeding sites, DRCs, and through community and
volunteer agencies and churches. In largely destroyed areas, it may require a great
deal of effort just to locate these sites. People in rural areas may be particularly
isolated and in need of information.
Legal aid programs should also use local media such as radio, newspapers and
television stations, especially ethnic radio and television stations and ethnic community
newspapers, in order to better reach more insular communities such as immigrants.
Local programs may also want to consider volunteers to assist after a disaster.
These volunteers can: (1) go out into the low-income communities to locate mass
distribution sites as well as isolated communities; and, (2) physically deliver the flyers and
pamphlets to these sites. Check with the local FLVOAD at http://www.flvoad.org/aboutflvoad and the State of Florida’s Volunteer Florida at
http://www.volunteerflorida.org/volunteer/ for possible help in recruiting volunteers.20

20

In addition, legal aid programs are cautioned to obtain approval of their Executive Director prior to
recruiting volunteers to assure that liability issues have been considered and addressed.
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B. APPLICATION FOR DISASTER ASSISTANCE
One of the most common federal assistance available to survivors of a disaster is
through FEMA’s Individual and Household Assistance Program (IA).21 To apply (or
“register”) for IA, disaster survivors must submit an application to FEMA in one of the
following ways: 1) online at http://www.disasterassistance.gov/; 2) by telephone through a
FEMA call center ((800) 621-3362 (TTY (800) 462-7585 for people with speech or
hearing disabilities or 1-800-621-3362 for people who use 711 or Video Relay Service
(VRS)); or, 3) by smart phone. See http://www.fema.gov/newsrelease/2010/07/19/applying-disaster-aid-your-smart-phone. In addition, if Disaster
Recovery Centers (DRC) are operational, it may also be possible to apply for disaster
assistance in-person at a DRC.
If an applicant applies by phone, FEMA will send the applicant a copy of their
application either by U.S. mail or, if the applicant elected to receive email
correspondence, in their Disaster Assistance Account (notification via email). FEMA will
also send the applicants an Applicant Guide to the Individuals and Households Program,
which provides information about the application process and available benefits.
http://www.fema.gov/help-after-disaster. All applicants who complete an application will
also be provided a FEMA application number. Legal aid programs should caution
registrants to save that number.
FEMA applicants with an email address have the option of creating an online

21

42 U.S.C § 5174. Of course, applicants may be referred to other agencies located at the DRC as
determined appropriate by the FEMA interviewer or the legal aid program, especially to assist with needs
that will not be met by FEMA.
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account at https://www.disasterassistance.gov/DAC/displayPage.do?forward
=findRgsnByDOBandSSN. An online account allows applicants to check the status of
their application, update their insurance and bank information, add or update contact
information, apply for assistance with other agencies, view and print information from
FEMA, or change their address. When setting up an online account, applicants will be
asked to create a password. Warn applicants to keep a record of their password in a safe
place. They will also be provided a temporary PIN number via email. Once they receive
the temporary LOGIN and log on to their account, applicants can create a permanent PIN
(also called “token”). http://www.fema.gov/faq-details/Creating-an-online-account1370032124762/. At present, creating an internet account is not mandatory.
Applicants (or their spouses or a minor in the home) must have, or apply for, a
social security number. http://www.disasterassistance.gov/sites/default/files/pdf/DAIP
_Checklist_EN_508.pdf.
In addition to submitting an application, all applicants must complete and submit a
Declaration and Release form (O.M.B. No. 1660-0002) directly to FEMA or the FEMA
inspector. Among other things, the form requires the applicant to attest to alien status,22
allows FEMA to verify information, and acknowledges penalties for fraud.
http://www.disasterassistance.gov/sites/default/files/pdf/Declaration%20and%20Release_
EN_1.pdf.

22

Persons who are ineligible based on their alien status are not necessarily out-of-luck. Another person in
their household can serve as the applicant, even if that person is a child. See discussion infra at___
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In some cases, applicants for FEMA benefits are required to submit a loan
application to the Small Business Administration.23 Although it seems counter-intuitive to
require non-businesses to apply for a Small Business Administration (SBA) loan, SBA
disaster loans are not just for businesses. Instead, the Small Business Administration
simply administers this particular loan program.24 However, not all FEMA applicants have
to apply for an SBA loan. No SBA loan is required if a FEMA applicant applies for certain
temporary housing assistance or grants for public transportation expenses, medical and
dental expenses, or funeral and burial expenses.25 On the other hand, if an applicant asks

23

FEMA does not require claimants to apply for an SBA disaster assistance loan application to qualify for
FEMA grants for medical, dental and funeral expenses. See http://www.fema.gov/newsrelease/2013/06/03/sba-disaster-assistance-loan-application-key-some-fema-grants. See also
http://www.sba.gov/category/navigation-structure/loans-grants/small-business-loans/disaster-loans
http://www.sba.gov/sites/default/files/SOP%2050%2030%207.pdf
Most applicants for SBA loans are rejected. This is because applicants for SBA loans must have good
credit and sufficient income to repay the loan. For example, although the figures are adjusted periodically,
SBA’s minimum income level for most families of three is currently $27,465. See SBA, Standard Operating
Procedure 50 30-7 at App. 8 at http://www.sba.gov/about-sba-services/7481/11546. Note that this is above
the federal poverty guidelines. See Department of Health and Human Services, 2014 Poverty Guidelines at
http://aspe.hhs.gov/poverty/14poverty.cfm
24

See FEMA Individual Assistance through the Small Business Administration at http://www.fema.gov/faqdetails/Individual-Assistance-through-the-Small-Business-Administration-1370032115517.
25

See http://www.fema.gov/news-release/2013/03/06/sba-loan-applications-also-renters-homeowners
stating that:
FEMA’s temporary housing assistance and grants for public transportation expenses, medical
and dental expenses, and funeral and burial expenses do not require individuals to apply for
an SBA loan. However, applicants who receive SBA loan applications must submit them to
SBA loan officers to be eligible for assistance that covers personal property, vehicle repair or
replacement, and moving and storage expenses
See also 42 U.S.C § 5174(a)(2).
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for assistance that covers personal property, vehicle repair or replacement, and moving
and storage expenses, FEMA will require that the applicant make an SBA loan.26
SBA approves disaster loans with terms of up to 30 years. Post-disaster mitigation
loans for fixes to the home that help prevent the risk of future property damage caused by
a similar disaster may be approved for up to 20 percent of the verified loss up to
$200,000. 13 C.F.R § 123.107. In some cases, SBA will even loan money to refinance all
or part of an existing mortgage if the applicant’s home is totally destroyed or substantially
damaged and the applicant does not have credit available elsewhere. 13 C.F.R §
123.106. Finally, renters and homeowners may borrow up to $40,000 to replace or
repair personal property (such as clothing, furniture, cars and appliances) that was
damaged or destroyed in a disaster. See FEMA, Home and Property Disaster Loans at
http://www.disasterassistance.gov/disaster-assistance/forms-of-assistance/4477/1/468.
Since the SBA will not duplicate benefits, insurance proceeds on home or property will be
deducted from the total damage estimate to determine the eligible loan amount for
applicants. See SBA, Types of Disaster Loans at http://www.sba.gov/content/home-andpersonal-property-loans. Further, interest rates differ depending on whether the applicant
is able to obtain credit from another source. If applicants cannot get credit elsewhere,27
the interest rate will be at 4 percent or below. If applicants are able to obtain credit

26

Homeowners can borrow up to $200,000 to replace or repair their primary residence. 13 C.F.R. §
124.105(a) (2). See also http://www.disasterassistance.gov/disaster-assistance/forms-ofassistance/4477/1/468; program. Loans for this purpose may not be used for upgrades unless required by
local building requirements. 13 C.F.R. § 124.105(a)(2).
27

SBA makes the determination as to whether an applicant can obtain credit elsewhere. Id.
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elsewhere, their interest rate will not exceed 8 percent. Loans for more than $14,000
must be secured with collateral to the extent possible. Id.
Disaster survivors with questions about SBA loans can contact the SBA disaster
assistance customer service center by phone at 1-800-659-2955 (TTY: 1-800-877-8339)
or by e-mail at disastercustomerservice@sba.gov.
1. Application Deadlines
In most cases, a disaster victim must “register”28 for Individual and Household
Assistance within 60 days after the Declaration of Disaster. However, FEMA accepts late
registrations for an additional 60 days beyond the deadline if the registrant produces
documentation to justify the delay.29 The Disaster Recovery Manager (DRM) may extend
the registration deadline for Individual and Household Assistance when the state
requests more time or to establish the same deadline for contiguous counties or states.30
Generally, the Governor’s Authorized Representative (GAR) must request a modification
of the FEMA-State Agreement in order to extend filing deadlines. Modifications must be
approved by the FEMA Regional Director, or the Disaster Recovery Manager (DRM).
Keep in mind that application deadlines for other non-FEMA programs may be
shorter. For example, the application deadline for Disaster SNAP is established by the

28

“Register” is another word for “apply.”

29

44 C.F.R. § 206.112.

30

44 C.F.R. § 206.112(b).
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Secretary of Agriculture on a case-by-case basis soon after the disaster.31 Disaster
Unemployment Assistance must be applied for within 30 days of the Declaration, unless
the applicant shows good cause for late filing.32 The application deadline for the Disaster
Loan program administered by the SBA is published in the Federal Register following the
disaster. The SBA will accept applications beyond the deadline based on a finding of
substantial causes beyond the control of the applicant.33
2. Inspection of the Disaster Dwelling
The homes of all disaster victims who apply for Individual and Household
Assistance must be inspected by FEMA-hired inspectors to determine if they can be
lived in, and the extent of any damage to the dwelling and/or personal property.
Inspection, which is scheduled in advance with an inspector, is free-of-charge and
usually occurs within 2 weeks of the date of application. See FEMA, Individual
Assistance Inspection Process at http://www.fema.gov/faq-details/FEMA-IndividualAssistance-inspection-process-1370032116957/individual,inspection,process Applicants
who have not been contacted by an inspector to set up an inspection within 10 days of
the date of application should contact the FEMA Helpline at 1-800-621-FEMA (3362)
(persons with a speech disability or hearing loss who use a TTY should call 1-800-4627585; persons needing Video Relay Service (VRS) should call 1-800-621-3362). Id.

31

7 C.F.R. § 280.1. The FNS application period for D-SNAP is usually 7 days.
FNS, Disaster SNAP Guidance, Policy Guidance, Lessons Learned, and
Toolkits to Operate a Successful D-SNAP, at § 2.1 at
http://www.fns.usda.gov/disasters/response/D-SNAP_Handbook/D-SNAP_handbook.pdf
32

20 C.F.R. § 625.8(a).

33

13 C.F.R. § 123.3(b).
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In addition to determining the condition of the dwelling and its contents, FEMA’s
inspector also makes a determination as to whether the applicant is the owner or a
renter, and whether the applicant is the “head of household.” The registration and the
inspection report are the sole documents used to make initial determinations of eligibility
and the type and amount of assistance for Individual and Household Assistance.
Errors in FEMA inspection reports are not uncommon. Therefore, whenever
possible, advocates should advise disaster victims to take photographs of the damage to
their property. If an applicant disagrees with the inspection report, photographs and
sworn statements from landlords, neighbors, or friends regarding the extent of the
damage will provide evidentiary proof of the damage for an appeal, if an appeal is
necessary.
3. Eligibility of Immigrants
Immigrant eligibility for disaster-related assistance is program-specific.
For FEMA cash assistance, immigrants must be a U.S. Citizen, Non-Citizen National, or a
“Qualified Alien” as defined under the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA). See FEMA, Questions and Answers for
Undocumented Immigrants Regarding FEMA Assistance at http://www.fema.gov/newsrelease/2004/06/17/questions-and-answers-undocumented-immigrants-regarding-femaassistance#note1. FEMA explains that this includes:



…Green Card holders – individuals with U.S. government permission to live
and work in the country permanently.
Others in the Qualified Alien category include those who have legal U.S.
resident status because of:
Asylum;
17







Refugee status;
Parole (admission into the United States for humanitarian purposes) for at
least one year;
Withholding of deportation;
Immigration from Cuba or Haiti; and
Severe forms of human trafficking, including persons with “T” and “U” visas.

FEMA, Financial Disaster Aid Available for U.S. Citizens, Non-Citizen Nationals and
Qualified Aliens at http://www.fema.gov/news-release/2012/12/13/financial-disaster-aidavailable-us-citizens-non-citizen-nationals-and. See also National Immigration Law
Center, Disaster Assistance, Help for Victims at http://www.nilc.org/disaster-help.html.
Determining whether a client meets the definition of “qualified alien” can be a
difficult, which can be a problem in the quick ad-hoc decision-making often required in a
disaster setting. As a result, workers on the ground often make errors in deciding which
applicants are eligible.34 In many cases, these are well-intentioned efforts to help families
in desperate need. Nonetheless, FEMA will likely attempt to recoup benefits that are
improperly paid, even when it was itself at fault in creating the overpayment.35
Undocumented immigrants are eligible for limited assistance from FEMA. This
consists primarily of short-term non-monetary assistance that is necessary to prevent
injury or death, such as evacuation, search and rescue, emergency medical care,
emergency shelter, emergency food and water and medicine. See, e.g., FEMA,
Questions and Answers for Undocumented Immigrants Regarding FEMA Assistance at
34

Under the Disaster Assistance Recoupment Fairness Act of 2011 (Pub. L. 112-74) (DARFA), IA
overpayments due to FEMA’s error were waived by FEMA so long as there was no fault on the part of the
survivor, and the survivor had income of $90,000 or less. However, that law does not apply to recoupment
efforts for disasters declared after Jan. 1, 2011.
35

See Section III.D.4.d below for a discussion of FEMA’s recoupment process.
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http://www.fema.gov/news-release/2004/06/17/questions-and-answers-undocumentedimmigrants-regarding-fema-assistance.
Even if the head of household is an ineligible alien, FEMA policy allows entire
households to qualify for assistance through either a child under 18 years of age or an
adult member who meets citizenship criteria. See Questions and Answers for
Undocumented Immigrants Regarding FEMA Assistance at http://www.fema.gov/newsrelease/2004/06/17/questions-and-answers-undocumented-immigrants-regarding-femaassistance. See also FEMA Citizenship/Immigration Requirements at
https://faq.ready.gov/app/answers/detail/a_id/452/~/fema-citizenship%2F-immigrationrequirements.
C. TYPES OF FEMA DISASTER ASSISTANCE
1. Section 403 Transitional Sheltering Assistance (formerly called
Emergency Housing Assistance or Short-term Lodging Program)
42 U.S.C. § 5170b(a)(3)(B), also known as the Stafford Act’s “public assistance”
provision, gives FEMA the power to perform “work or services essential to saving lives
and protecting and preserving property or public health and safety, including ...
emergency shelter...”36 Under this authority, FEMA provides short-term Transitional
Sheltering Assistance to disaster survivors who cannot return home after congregate
shelters have closed. In most cases, assistance is provided through direct payments to
hotels and motels. See FEMA Fact Sheet: Transitional Sheltering Assistance at
http://www.in.gov/dhs/files/dad_trans_sheltering_asst.pdf ; FEMA, Transitional

36

42 U.S.C. § 5170b(a)(3)(B).

19

Sheltering Assistance for Displaced Individuals and Households at http://www.fema.
gov/media-library-data/20130726-1751-25045-5830/transitional
_sheltering__final_.txt.
Unlike housing-related assistance provided under 42 U.S.C. § 5174, Transitional
Sheltering Assistance is subject to state cost-sharing. Transitional Housing Assistance
is provided in intervals of 5-14 days, with 14-day extensions possible, for up to 6
months from the date of the disaster declaration.37 Households of four or less will be
authorized for one room; households of five or more will be authorized for two rooms.
See FEMA, Transitional Sheltering Assistance for Displaced Individuals & Households,
DAP9443.2 at http://www.fema.gov/media-library-data/20130726-1751-250453464/dap9443.2_transitional_sheltering_assistance.pdf. See also FEMA, Fact Sheet:
Transitional Shelter Assistance at
http://www.fema.gov/pdf/media/factsheets/2011/dad_trans_sheltering_asst.pdf The rate that

FEMA will pay for rooms is based on the applicable maximum lodging rate plus taxes
for the locality, as identified by the U.S. General Services Administration (GSA) at
http://www.gsa.gov/portal/content/104877?utm_source =OGP&utm_medium=print37

Termination of Transitional Sheltering Assistance was the subject of litigation when FEMA announced
that it would cease funding Section 403 Short-Term Lodging for Hurricane Katrina survivors in fifteen days.
A class action suit was filed to enjoin termination. McWaters v. FEMA, Civ. No. 05-5488 (E.D. LA, Nov. 10,
2005). On plaintiffs’ motion for preliminary relief, the federal district court found that the disaster victims still
remaining in the Short-Term Lodging Program were the most economically disadvantaged of all the disaster
victims and that, by arbitrarily terminating this assistance, FEMA was discriminating against victims on the
grounds of economic status in violation of the Stafford Act, 42 U.S.C. § 5151. McWaters v. FEMA, Civ. No.
05-5488 (E.D. LA, Dec. 12, 2005).The court ordered FEMA to continue assistance under the Short-Term
Lodging Program at least until January 7, 2006, and to give disaster victims at least 2 weeks notice before
termination of this assistance. On June 16, 2006, the court entered an order permanently enjoining FEMA
from terminating Section 403 assistance until at least 2 weeks following notice to disaster victims of their
denial or eligibility for Section 408 Temporary Housing Assistance. McWaters v. FEMA, 436 F. Supp. 2d
802 (E.D. LA, 2006).
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radio&utm_term=portal/category/21287&utm_ campaign=shortcuts. Id.
2. Assistance Under Individual and Household Program (IHP)
The Individual and Household Program (IHP)38 contains two parts: Housing
Assistance 39 and Financial Assistance to Address Other Needs (ONA).40 FEMA
publishes notice of the level at which the maximum amount for assistance is set in the
Federal Register in October of each year. The maximum amount of assistance that an
individual or household may receive under both programs for 2013-2014 is $32,400. 41
See FEMA, Notice of Maximum Amount of Assistance Under the Individuals and
Households Program at http://www.gpo.gov/fdsys/pkg/FR-2013-10-29/pdf/201325626.pdf.
IHP assistance is provided for up to 18 months from the date that a disaster is
declared, unless FEMA extends it due to extraordinary circumstances that make an
extension in the public interest. 44 C.F.R. § 206.110(e). To be eligible for IHP, a
disaster victim must “register.” Although IHP assistance is a need-based benefit,
there are no income or resource eligibility guidelines. In order to be eligible,

38

44 C.F.R § 206.110.

39

44 C.F.R. § 206.117. See http://www.floridadisaster.org/Recovery/Individual Assistance/Disaster
temporaryhousing/sdhpi.htm,http://www.floridadisaster.org/ Recovery/IndividualAssistance
/FAQ.html#temphousing, http://www.floridadisaster.org/
Recovery/IndividualAssistance/Disastertemporaryhousing/documents/State% 20Strategy
%20May%202012%20FINAL.pdf and http://www.floridadisaster.org/Recovery /Individual for links and/or
discussion of Florida-specific housing policies.
40

44 C.F.R. § 206.119. This program was formerly known as the Individual and Family Grant (IFG) Program.

41

44 C.F.R. § 206.110(b)(setting the maximum amount of assistance at $25,000 adjusted annually for
inflation).
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applicants must establish that they have incurred a disaster- related serious need in
the state in which the disaster has been declared.42 Residency in the state is not
required; 43 however, in order to qualify for housing assistance, the applicant must
show that the disaster-related damage is to the applicant’s primary residence.44
Applicants who live in a special flood hazard area may not receive FEMA
assistance for construction or repair of real property or to purchase insurable contents,
unless the local community participates in the National Flood Insurance Program
(NFIP).45 Applicants in a special flood hazard area who receive assistance due to flood
damage must maintain flood insurance on the property at least in the amount of the
disaster assistance.46 When assistance is received to repair or construct a home, the

42

44 C.F.R. § 206.113(a).

43

44 C.F.R. § 206.113(a)(1).

44

44 C.F.R. § 206.113(a)(8),(9).

45

44 C.F.R. § 206.110(k)(1), (2). If the community is not participating at the time of the disaster, but enters
the NFIP during the six months following the declaration, FEMA may process assistance applications if the
GAR requests a time extension.
46

44 C.F.R. § 206.110(k)(3). FEMA will not pay a homeowner for flood damage to the same home more
than one time. After that, FEMA requires that the household maintain flood insurance. This requirement
follows the property and applies even if the household is a new owner and has never received FEMA
assistance in the past. See FEMA, http://www.fema.gov/media-library-data/20130726-1630-204906612/f695_firequirements_11aug11.pdf and FEMA, Purchasing a flood insurance policy after a disaster, at
https://www.fema.gov/faq-details/Purchasing-a-flood-insurance-policy-after-a-disaster1370032119691/maintain,flood,insurance (stating that persons who “live in an Special Flood Hazard Area
(SFHA) and have received disaster assistance in the form of a federal grant or loan… must cover the
building for flood insurance for as long as …[they] own it. Should you sell the building, you are required to
inform the new owner of the necessity to purchase and maintain flood insurance. Failure to carry flood
insurance could result in the denial of future federal disaster assistance.”)
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flood insurance requirement is transferred to any subsequent owner. 47
IHP assistance will not be counted as income or resources for purposes of
determining eligibility for, or the amount of benefits under, federally-funded income
assistance or resource-tested benefit programs.48 IHP assistance is exempt from
garnishment, levy, seizure, encumbrance, execution, pledge, attachment, release, and
waiver.49 This exemption does not apply to the recovery of FEMA assistance that was
either obtained by fraud or mis-applied.
a) Temporary Housing Assistance (THA)
The housing assistance portion (THA)50 of the Individual and Household Program
is administered directly by FEMA. This program provides financial assistance or actual
housing to victims whose primary residences were destroyed or made uninhabitable or
inaccessible as a result of the disaster.51 For renters, their primary residence must be
unavailable as a result of the disaster.
There are four forms of THA:
(1)

money for renting alternate housing,

(2)

rent-free occupancy in federally provided temporary housing,

(3)

money for repair of owner-occupied housing, and

47

44 C.F.R. § 206.110(k)(3)(i)(A).

48

42 U.S.C. § 5155(d); 44 C.F.R. § 206.110(f).

49

44 C.F.R. § 206.110(g).

50

44 C.F.R. § 206.117(b)(1).

51

44 C.F.R. § 206.113(a)(8),(9).
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(4)

money for replacement of owner-occupied housing.52

FEMA determines the appropriate type of housing assistance based on cost
effectiveness, convenience to the disaster victims, and the suitability and availability of
assistance.53 Disaster victims are expected to accept the first offer of housing assistance,
and “unwarranted” refusal can result in forfeiture of housing assistance.54
(1) Eligibility
To obtain THA, applicants must show that (1) as a direct result of a major disaster
or emergency; (2) their home was destroyed or made uninhabitable, inaccessible or
unavailable; and, (3) that the housing assistance needed (i.e., temporary rental
assistance, mobile home, repair of the home, or its replacement) is either not covered by
the applicant’s insurance policy, or that the amount of insurance is insufficient to cover
the damage.55 Two federal district courts have held that disaster victims have a property
interest in THA protected by the Due Process Clause of the 5th amendment once FEMA
has made the finding that they satisfy this eligibility criteria.56
Applicants registering for IHP will be asked about insurance coverage.

52

42 U.S.C. § 5174(c); 44 C.F.R. § 206.117(b). Previously, FEMA administered a program of rental and
mortgage assistance for those who remained in their pre-disaster housing but were unable to pay their rent
or mortgage as a result of the disaster. That program no longer exists, and the mere inability to pay the
mortgage or rent no longer qualifies a household for assistance. However, if the lack of money is due to loss
of employment, households may qualify for disaster unemployment assistance (DUA).
53

42 U.S.C. § 5174(b)(2)(A); 44 C.F.R. § 206.110(c).

54

Id.

55

44 C.F.R. § 206.113(a).

56

McWaters v. FEMA, 436 F. Supp. 2d 802 (E.D. LA, 2006); ACORN v. FEMA, 463 F.Supp.2d 26
th
(D.D.C. 2006). But see Ridgley v. FEMA, 512 F 3d 727 (5 Cir. 2008).
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Applicants with insurance coverage must establish either that (1) the proceeds of the
insurance policy are less than the amount of their disaster- related damages and also
less than the maximum amount that FEMA can authorize, or (2) that they have been
unable to obtain payment from their insurance company (denial of claim or significant
delay in receiving proceeds).57 Applicants with adequate insurance coverage who
refuse insurance proceeds are ineligible.58
Registrants will also be asked who is in their household. For FEMA purposes, a
“household” consists of all the people “who lived in the pre-disaster residence who request
assistance,” as well as people “expected to return during the assistance period.”59 FEMA
provides assistance for one temporary housing residence for each household unless they
find that the size or the nature of the household requires more than one residence.60
Federal law specifically provides that it is not necessary for a disaster victim to
apply for an SBA disaster loan in order to be eligible for THA.61 Despite this specific

57

44 C.F.R. § 206.113(a)(2),(3),(4). Even fully insured disaster victims are eligible for IHP temporary housing
assistance benefits if they have made reasonable efforts to secure payment from their insurance company but
have been unable to do so, and they have agreed to repay FEMA from any insurance proceeds they later
receive. 44 C.F.R. § 206.113(a)(3).
58

44 CFR. § 206.113(b)(6).

59

44 C.F.R. § 206.111.

60

44 C.F.R. § 206.117(b)(1)(i)(A) and(b)(ii)(B).

61

42 U.S.C. § 5174(a)(2). The prohibition on requiring that a FEMA registrant apply for an SBA loan
pertains to rental assistance, temporary housing assistance, financial assistance for the replacement of
owner-occupied private dwellings, and financial assistance in limited situations to construct permanent or
semi-permanent housing where no other type of housing assistance is possible. In contrast, by law, SBA
loans may be required before FEMA assistance is provided for repair of owner-occupied private residences;
hazard mitigation measures to reduce the likelihood of future damages to the residence, utility or
infrastructure; and, personal property, transportation, and moving and storage expenses. See, e.g., FEMA,
SBA Loan Applications Also For Renters, Homeowners at http://www.fema.gov/news-
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prohibition, following Hurricane Katrina, FEMA required many applicants to apply for an
SBA loan, which caused their THA assistance to be delayed or denied. The federal
district court in McWaters v. FEMA62 permanently enjoined FEMA from requiring disaster
victims to apply for an SBA loan prior to receiving THA and ordered FEMA to notify
disaster victims that this is not a requirement.
(2) Types of Assistance
(i) Financial Assistance for Housing.
The primary type of housing assistance provided by FEMA following a disaster is
money to rent alternate housing.63 FEMA typically provides eligible applicants with a
check to cover rental housing for one to three months. The monthly amount of the THA
rental benefit is required to be at least the amount of HUD’s fair market rental value for
the area of the applicant’s residence and number of bedrooms required.64
FEMA regulations provide that, although THA rental assistance may not ordinarily
be used to pay security deposits,65 exceptions will be made in extraordinary
circumstances so long as the recipient reimburses FEMA for the full amount of the
deposit when the temporary housing assistance ends. Note, however, that, beginning in
release/2013/03/06/sba-loan-applications-also-renters-homeowners.
62

McWaters, 436 F. Supp at 823.

63

44 C.F.R. § 206.117(b)(1)(i). FEMA may also provide cash assistance to pay for transportation, utility
hookups, or installation of manufactured housing units to be used for housing. Id.
64

42 U.S.C. § 5174(c)(1)(A)(ii); 44 C.F.R. § 206.177(b)(1)(i)(B); Watson v. FEMA, Civ. No. H-06-1709, (S.D.
TX, July 13, 2006).
65

44 C.F.R. § 206.117(b)(1)(i)(D).
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2013, FEMA permitted Hurricane Sandy survivors to use temporary rental assistance
funds for security deposits without any obligation to repay.66 Note also that FEMA
recently issued policy stating that up to one month’s worth of assistance may be used
toward security deposits. See FEMA, Temporary Housing Assistance FAQs at
http://www.fema.gov/media-library/assets/documents/32502
Under FEMA regulations, THA may be used to pay utility costs only if the costs are
part of the rental charge.67 This restriction was upheld by the 5th Circuit in Watson v.
FEMA.68
(ii) Direct Assistance
FEMA may provide temporary housing units, usually in the form of mobile homes,
to disaster victims whose homes are destroyed or rendered uninhabitable and who would
be unable to make use of cash rental assistance.69 In the past, FEMA has not provided
handicapped-accessible mobile homes equipped with wheelchair ramps, grab bars in
bathrooms and wheelchair maneuvering room. This practice was challenged in Brou v.
FEMA,70 by advocates of disabled Hurricane Katrina victims as violating Section 504 of
the Rehabilitation Act, and the Fair Housing Act. Under the resulting court-approved

66

FEMA, FEMA Rental Assistance May be Used for Security Deposits at https://www.fema.gov/newsrelease/2013/01/16/fema-rental-assistance-may-be-used-security-deposits.
67

Id.

68

Watson v. F.E.M.A. 2006 WL 3420613 C.A.5,2006. September 06, 2006

69

42 U.S.C. § 5174(c); 44 C.F.R. §206.117(b)(1)(ii).

70

Brou v. FEMA, Civ. No. 06-0838 (E.D.LA, filed Feb. 16, 2006).
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settlement, FEMA agreed to ensure that 5 percent of FEMA trailers at group sites would
meet Uniform Federal Accessibility Standards, and to provide various procedural
safeguards to disabled disaster victims.71
Mobile homes must be placed on FEMA approved sites and comply with all local
zoning ordinances.72 FEMA does not pay utility costs unless utility services are part of the
site rental.73 This type of assistance is generally available only for a maximum of 18
months, but this period may be extended under extraordinary circumstances if an
extension would be in the public interest.74 FEMA may charge fair market rent to people
remaining in units after 18 months.75
FEMA regulations provide that FEMA may stop providing housing if: (1) the 18
month period of assistance has expired and not been extended; (2) adequate alternative
housing has become available; (3) the occupant obtained the housing assistance
through fraud or misrepresentation; (4) the occupant fails to comply with the lease or
other site rules; or, (5) the occupant fails to provide evidence showing that they are
working toward a permanent housing plan.76 The regulations also state that FEMA will
provide 15 days notice of the termination, and specify the reason for the termination
71

Brou v. FEMA, Civ. No. 06-0838 (E.D.LA, Sep. 26, 2006) at http://www.nclej.org/pdf/BrouSettlement.pdf.

72

44 C.F.R. § 206.117(b)(1)(ii)(C), (E).

73

44 C.F.R. § 206.117(b)(1)(ii)(D).

74

42 U.S.C. § 5174(c)(1)(B)(ii); 44 C.F.R. §206.110(e).

75

42 U.S.C. § 5174(c)(B)(iii). See also FEMA, Disaster Housing Rent Collection at
http://www.fema.gov/media-library-data/20130726-1751-25045-9331/ia_direct_housing__rent_collection.pdf.
76

44 C.F.R. § 206.117(b)(1)(ii)(G).
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and the process to be followed on appeal.77 If a client is being e j e c t e d in this
manner, advocates should consider initiating an action in a court of competent
jurisdiction for violation of state landlord/tenant law.
(iii) Grants for Home Repairs
If the Disaster Declaration provides for it, FEMA may make available a limited
amount of money for repairs to uninsured disaster-related damages to an owner’s
primary residence, utilities, and residential infrastructures that restore the building to a
safe and sanitary living or functioning condition.78 This assistance is available only if (1)
the damage to the home is disaster-related; (2) the home is owner occupied; (3) the
damage is not covered by insurance; 4) the component to be repaired was functional
immediately prior to the disaster; and, 5) repair is necessary to ensure the safety or
health of the occupant or to make the residence functional.79 Repairs must conform to
local and state building codes.80 Money for repairs may not be used for improvements or
additions to the pre-disaster condition of the property unless these are required to
comply with local and state ordinances or eligible mitigation measures.81
Although recipients of home-repair grants under the IHP housing assistance
program must show that the damage for which they seek assistance is not covered by
77

44 C.F.R. § 206.117(b)(1)(ii)(H).

78

42 U.S.C. § 5174(c)(2)(A); 44 C.F.R. § 206.117(b)(2)(i),(iii).

79

42 U.S.C. § 206.5174(c)(2); 44 C.F.R. § 206.117(b)(2).

80

44 C.F.R. § 206.117(b)(2)(v).

81

44 C.F.R. § 206.113(b)(5).
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insurance, they cannot be required to show that they are unable to obtain assistance from
any other means.82 In particular, and in contrast to Financial Assistance to Address Other
Needs,83 an uninsured homeowner cannot be required to show that the homeowner is
ineligible for an SBA disaster loan in order to qualify for home-repair or hazard-mitigation
assistance.84 In fact, a homeowner may be eligible for IHP housing assistance to cover
emergency repairs, and may also qualify for an SBA loan for more extensive repairs.
However, the owner is required to use the proceeds of the SBA loan to repay the IHP
grant if it was used for repairs or measures also eligible for an SBA loan.85
(iv) Replacement of Primary Residence.
If the disaster declaration so provides, FEMA may award up to the annual IHP
maximum for replacement of a primary residence that is not repairable.86 This type of
assistance must be individually approved by FEMA’s Regional Administrator. The
applicant may either purchase a replacement residence or apply the grant toward the
purchase of a more costly home.87 See FEMA, Recovery Policy, Replacement
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42 U.S.C. § 5174(c)(2)(B); 44 C.F.R. § 206.117(b)(2)(iv).

83

See Part C.2.b below

84

42 U.S.C. § 5174(a)(2), (c)(2)(B); 44 C.F.R. § 206.117(b)(2)(iv). See also McWaters v. FEMA, 436 F.
Supp. 2d 802 (E.D. LA, 2006) ( permanently enjoining FEMA from requiring applicants for THA to complete
an SBA loan application as a prerequisite to receiving THA).
85

13 C.F.R. § 123.101(c). See also 42 U.S.C. §5155(a),(b);

86

44 C.F.R. § 206.117(b)(3). Replacement assistance may be provided to applicants with damages less
than $10,000 in extraordinary circumstances, based on a finding that replacement assistance is more
appropriate than other forms of housing assistance. Id.
87

Id.
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Assistance -Individuals and Households Program at http://www.fema.gov/media-librarydata/13923297345520a52ef31f35dc76278174a9a9ff7189d/Replacement+Assistance+Indi
viduals+and+Housholds+RP+9443+9+Feb+10+2014.pdf.
b) Financial Assistance to Address Other Needs

To be available to disaster survivors, the Financial Assistance to Address Other
Needs (ONA) component of the IHP program must be requested by the Governor, and
listed as a designated type of assistance in the presidential Declaration of Disaster.88
The purpose of ONA is to assist disaster victims in replacing personal property and
paying for transportation, disaster-related medical, dental, funeral, and other necessary
expenses and serious needs.89 For 2013-2014, ONA assistance cannot exceed $32,400
less the amount of any other IHA received.90 See FEMA, Notice of Maximum Amount of
Assistance Under the Individuals and Households Program at
http://www.gpo.gov/fdsys/pkg/FR-2013-10-29/pdf/2013-25626.pdf.
Depending on the arrangement chosen by the state, the ONA program may be
administered by the state or by FEMA.91 If the state chooses to administer the program, it
must have in place an approved State Administrative Plan (SAP).92 If the state will be

88

42 U.S.C. § 5174(e); 44 C.F.R. § 206.40(a).

89

42 U.S.C. § 5174(e); 44 C.F.R. § 206.119(a),(b).

90

42 U.S.C. § 5174(h); 44 C.F.R. § 206.110(b).

91

44 C.F.R. § 206.120(a),(b).

92

44 C.F.R. § 206.120(c). The State Administrative Plan (SAP) should be in place before the disaster. By
November 30 of each year, the state is required to submit to FEMA the SAP, an annual update, or a letter
stating that the SAP is still current, for FEMA’s review and approval by December 31. Id
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administering the ONA program, legal aid advocates should obtain a copy of the State
Administrative Plan from FLS or the State Coordinating Officer (SCO) as soon as
possible.93 Florida typically relies on FEMA to administer ONA.
The State Administrative Plan must include procedures for (1) notifying potential
applicants of the availability of the program (including application deadlines, program
descriptions and eligibility guidelines); (2) registration and acceptance of applications and
late applications; (3) damage inspections; (4) eligibility determinations; (5) notification of
eligibility; (6) payment of grants; (7) appeal processing; and, (8) protection of applicant
privacy.94
(1) Eligibility Requirements
Like THA, ONA is needs based, but not means tested. To be eligible, applicants
must show that 1) they incurred necessary expenses or have serious needs as a result of
the disaster; and, 2) that they cannot obtain relief through other means, including a
Disaster Loan from the SBA.95 To get ONA, an applicant must exhaust all other sources
of potential assistance by applying for insurance reimbursement and/or for assistance
from the SBA Disaster Loan Program.96 If the disaster-related expense is covered by an
insurance policy, the applicant for ONA must demonstrate that insurance proceeds either

93

Other likely sources of the SAP are the Governor’s office, the office of the Governor’s Authorized
Representative (GAR), the FEMA Regional Office, and/or the Disaster Field Office (DFO).
94

44 C.F.R. § 206.120(d)(3).

95

44 C.F.R. §§ 206.110(a); 206.119(a)(1),(2),(3).

96

Id.
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/
1) will be insufficient to cover the expense; 2) are less than the maximum amount
of

assistance available through FEMA;97 or, 3) have been unduly delayed and the applicant
has agreed to repay FEMA from insurance proceeds.98 With respect to an SBA Disaster
Loan, the applicant must show that s/he has applied and either been denied, or that
the loan will be insufficient to cover the necessary expenses or serious needs.99
(2) Application Process

After receiving a registrant’s application for ONA, FEMA will determine whether
the applicant, based on income, is potentially eligible for an SBA loan.100 If the applicant
is found to be potentially eligible, FEMA will mail the applicant a loan application, which
the survivor must complete and resubmit to be considered for ONA. If the applicant fails
to complete the application, the applicant will likely be denied ONA.
The extent of an applicant’s real and personal property losses are determined by
a FEMA inspector during an on-site visit. The ONA program bases its decision on both
eligibility and the amount of the grant on the FEMA inspector’s report. ONA grants may
be used only to repair or replace the damaged or destroyed items listed in the award
letter. Since inspection reports may contain inaccuracies, advise registrants to take
photographs of the damage to their homes or personal property. If an applicant
disagrees with the inspection report, photographs and sworn statements from
97

44 C.F.R. § 206.113(a)(4).

98

44 C.F.R. § 206.113(a)(3).

99

44 C.F.R § 206.119(a)(1)-(3).

100

Id.
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landlords, neighbors, or friends regarding the extent of the damage will provide
evidentiary proof of the damage for an appeal, if an appeal is necessary.
(3) Types of Assistance
ONA grants are available in any amount up to the $32,400 maximum (2013-2014
level) for all IHP assistance to the individual or household. Covered items include
medical, dental and funeral expenses for disaster-related injury or death, disaster related damage or destruction of personal property (including automobiles), and money
for transportation and specific other expenses.101 See FEMA, Individuals and
Households Program - Other Needs Assistance at http://www.disasterassistance
.gov/disaster-assistance/forms-of-assistance/4473/1/805.
(i) Medical and Dental Expenses.
Medical expenses are generally limited to medical costs, dental costs, and
repair or replacement of medical equipment.102
(ii) Funeral Expenses.
This coverage is generally limited to the cost of funeral services, burial or
cremation and other related funeral expenses.103
(iii) Repair or Replacement of Personal Property.
This assistance is generally limited to coverage of (1) clothing, (2) household
items, furnishings and appliances, (3) tools, specialized or protective clothing, and
101

44 C.F.R. § 206.119(b)(1), (2).

102

44 C.F.R. § 206.119(c)(3).

103

44 C.F.R. § 206.119(c)(4).
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equipment required by an employer as a condition of employment,104 (4) computers,
uniforms, school books and supplies required for educational purposes, and (5)
cleaning or sanitizing eligible personal property items.105
(iv) Transportation.
This coverage is generally limited to repairing or replacing vehicles and financial
assistance for public transportation and any other transportation related costs or
services.106
(v) Other Expenses.
This category includes (1) moving and storage expenses to avoid additional
disaster damage;107 (2) purchase of a Group Flood Insurance Policy;108 and, (3) other
miscellaneous items or services determined to be necessary expenses and serious
needs.109
c) IHP Decisions and Appeals
FEMA notifies applicants of its decisions on IHP applications in a letter (also called
an “award letter”). Normally, FEMA sends this letter within 10 days of the day that the
inspector visits the applicant’s property. Explanations of the denial codes that FEMA
104

This assistance is not available to a self-employed applicant, 44 C.F.R. § 206.113(b)(9), who will need to
rely, instead, on an SBA disaster loan.
105

44 C.F.R. § 206.119(c)(1)(v).

106

44 C.F.R. § 206.119(c)(2).

107

44 C.F.R. § 206.119(c)(5).

108

44 C.F.R. § 206.119(c)(6).

109

44 C.F.R. § 206.119(c)(6).
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uses in the award letters are in FEMA, Help After a Disaster - Applicant's Guide to the
Individuals and Households Program at http://www.fema.gov/help-after-disaster and
FEMA, Why am I not Eligible for Assistance? at http://www.fema.gov/why-am-i-noteligible-assistance.
Any decision regarding eligibility for assistance, or its amount, may be appealed
within 60 days after the date that FEMA notifies the applicant of the award or denial.110 In
addition to denials and insufficient awards, appealable decisions include, but are not
limited to, recoupment of assistance, denial of continued housing assistance, termination
of direct housing assistance, denial of a request to purchase a FEMA housing unit, and
the sale price of a FEMA housing unit.111 The appeal must be in writing and signed by the
appellant or his/her representative.112 Applicants or their representatives may request
copies of their files.113 FEMA must issue a decision within 90 days of receipt of the notice
of appeal.114 FEMA’s decision is final.115
d) Advocacy Issues
110

42 U.S.C. § 5189a; 44 C.F.R. § 206.115(a). FEMA says that this means that the appeal must be filed
“within 60 days of the date listed on the… decision letter.” See FEMA, Appealing a FEMA Assistance
Denial Decision, at http://www.fema.gov/blog/2012-11-09/appealing-fema-assistance-denial-decision.
111

44 C.F.R. § 206.115(a)(1)-(10).

112

44 C.F.R. § 206.115(b). If the appeal is filed by a representative, the applicant must submit a signed
statement authorizing the representation. Id.
113

44 C.F.R. § 206.115(d). If the request is filed by a representative, the applicant must submit a signed
statement authorizing the representation. Id. See also FEMA, Copy of your FEMA application, at
http://www.fema.gov/faq-details/Copy-of-your-FEMA-application-1370032117606/copy,of,your
for further instructions on obtaining copies of FEMA files.
114

42 U.S.C. § 5189a(b); 44 C.F.R. § 206.115(f).

115

44 C.F.R. § 206.115(f).
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(1) FEMA Denial Notices: Due Process Rights
To date, at least two federal district courts have held that disaster victims have a
property interest in Temporary Housing Assistance protected by the Due Process Clause
of the Fifth Amendment so long as FEMA has made the finding that they satisfy eligibility
criteria.116 Advocates should research the latest federal court decisions and seek to
enforce applicable case law that is favorable to low-income clients whenever possible. A
good resource is http://www.disasterlegalaid.org/.
(2) Availability of Rental Housing: The Need for Trailers (for
short-term housing needs).
When massive destruction creates a situation in which there is no housing
available to rent, rental assistance is not a useful form of assistance. In this situation,
FEMA is authorized to provide mobile homes, travel trailers, or other manufactured
housing units to meet short-term housing needs for people who “lack available housing
resources”117 and would be “unable to make use of” rental assistance.118 Therefore, after
a catastrophic disaster, advocates should begin assessing the availability of intact rental

116

McWaters v. FEMA, 436 F. Supp. 2d 802 (E.D. LA, 2006); ACORN v. FEMA, 463 F.Supp.2d 26
th
(D.D.C. 2006). But see Ridgley v. FEMA, 512 F 3d 727 (5 Cir. 2008).
117

“Alternate housing resources” is defined as “housing that is available or can quickly be made available in
lieu of permanent housing construction and is cost-effective when compared to permanent construction costs.
Some examples are rental resources, mobile homes and travel trailers.” 44 C.F.R. § 206.111. “Adequate,
alternate housing” is defined as “housing that accommodates the needs of the occupants; is within the normal
commuting patterns of the area or is within reasonable commuting distance of work, school, or agricultural
activities that provide over 50 percent of the household income; and is within the financial ability of the
occupant.” I d . “Reasonable commuting distance” is defined as “a distance that does not place undue
hardship on an applicant.” I d .
118

44 C.F.R. § 206.117(b)(1)(ii).
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units right away, and begin to urge that mobile homes be provided as soon as it is
apparent that rental property is not available. Time is particularly of the essence
because FEMA may deny housing assistance to applicants who have previously turned
down rental assistance.119
FEMA may also fail to either provide or adequately disseminate information on the
availability of mobile homes and how to obtain them, especially among the low-income
community. Advocates should urge FEMA to provide adequate information to disasteraffected populations about the availability of mobile homes and the eligibility criteria for
obtaining them. Legal aid programs may also want to disseminate this information
themselves through flyers or public service announcements.
Just because trailers may be available from FEMA does not mean that an
eligible disaster survivor will get one. The site selected for the trailer must: be outside
the floodplain; have water, sewer and electrical utilities; and, be inspected by local and
state authorities. An even greater barrier may be local reluctance to allow FEMA
trailers in the community. FEMA trailers must be allowed under local zoning and
building codes, comply with occupancy permits, and meet local and state
environmental rules and other restrictions.120
(3) Accessibility of Trailers to People with Disabilities
119

44 C.F.R. § 206.110(c). In order to deny all housing assistance because of a refusal of the first offer,
FEMA must also find that the refusal was unwarranted. Id.
120

See 44 C.F.R. § 206.117(b)(ii)(C). See also, e.g., FEMA, Travel Trailers and Mobile Homes,
Temporary Housing Options at http://www.fema.gov/news-release/2004/08/31/travel-trailers-and-mobilehomes-temporary-housing-options.
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In the past, FEMA has failed to provide mobile homes that accommodate the
needs of people with disabilities, e.g., trailers with ramps to enter and exit, roll-in showers,
toilets with grab bars, rooms with wide doorways and sufficient space to maneuver a
wheelchair, and other accessible design features. This has prevented people with
disabilities from receiving this form of assistance. After Hurricane Katrina, advocates for
the disabled brought suit in Brou v. FEMA,121 challenging this practice as violating Section
504 of the Rehabilitation Act122 and the Fair Housing Act.123The Brou case was settled
under terms favorable to the plaintiffs: FEMA agreed to ensure that 5 percent of trailers at
group sites would meet Uniform Federal Accessibility Standards and to provide various
procedural safeguards to disabled disaster victims. Advocates of future disaster victims
should be aware of this litigation issue and ensure that FEMA follows federal accessibility
requirements.
(4) The “Shared Household” Issue
FEMA provides assistance to “households,” which is defined as those “who lived in
the pre-disaster residence who request assistance,” as well as those “expected to return
during the assistance period.”124 FEMA typically issues one check in the name of the
“head of household” and/or one mobile home per pre- disaster household.125 If the
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See Brou v. FEMA, Case No. 06-0838 (Settlement Agreement) (E.D. La. Aug.15, 2006) at
http://www.fema.gov/pdf/library/brou_fema.pdf.
122

29 U.S.C. § 794(a).

123

42 U.S.C. § 3604.

124

44 C.F.R. § 206.111.

125

44 C.F.R. § 206.117(b)(1)(i)(A).
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person who FEMA has determined to be the “head of household” fails to share the
assistance, other household members are effectively denied all IHP assistance.126
Since many very low-income people share housing in order to be able to afford it, this can
result in some disaster victims receiving no assistance. For instance, if two families are
sharing a two-bedroom pre-disaster dwelling, one family may apply for disaster benefits
and be granted housing assistance for a two bedroom apartment in the form of a check
for several months rent. When the second family applies, they will likely be denied
because assistance has already been provided to the first family. 127
FEMA regulations allow the Regional Director to determine that “the size or nature
of the household requires” that FEMA provide assistance for more than one residence.128
Legal aid advocates can, therefore, serve an important function by alerting FEMA during
the early stages of disaster recovery to the prevalence of shared housing situations
among members of the low-income community. If FEMA is aware of these shared
housing situations at the time it determines the type and amount of assistance, it may
either issue a check in the names of all adults in the household, separate checks for each
family or individual, or mobile homes to each, depending on the size or nature of the

126

The initial determination of who is the “head of household” of a particular dwelling unit is made by the
FEMA inspector who visits the applicant’s pre-disaster dwelling to assess the extent of damage; it is generally
based on who has the legal obligation to pay the rent or mortgage for the dwelling. “If more than one person
from the same home address registered, the applications will be flagged until the head of household can be
determined.” See, FEMA, Ineligible? FEMA May Just Need More Information, at
http://www.fema.gov/news-release/2013/05/21/ineligible-fema-may-just-need-more-information.
127

A similar situation can occur if a couple splits up after the disaster and FEMA issues a check to one of
them.
128

44 C.F.R. § 206.117(b)(1)(i)(A).
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household.
If FEMA denies assistance to an individual or household in a shared housing
situation, legal representatives can nevertheless advocate for their coverage, by showing
that their clients did not receive the assistance provided to the “head of the household”
through no fault of their own. After Hurricane Andrew in 1992 and the institution of the
Locket v. FEMA litigation,129 FEMA gave disaster housing assistance to applicants who
were previously denied if they could show either that: (1) the head of household used the
assistance to obtain housing that was too small to accommodate the applicant or too far
from the applicant’s work or school or (2) the head of household’s whereabouts were not
known to the applicant. Also, following Hurricane Katrina in 2005, the federal district
court in McWaters v. FEMA, Civ. No. 05-5488 (E.D. LA, June 16, 2006), noted that FEMA
modified its “Shared Household” policy and provided separate assistance to different
members of a single pre-disaster household who were scattered after the storm.
(5) Requirements for Continued THA
FEMA often fails to tell disaster victims who are granted temporary housing
assistance what they will be required show to continue to be eligible once the initial grant
expires. For example, FEMA often neglects to notify disaster victims in correspondence
accompanying or following their initial rental assistance check that, in order to receive
continued assistance, they will need to provide receipts to establish that they spent the
money on rent.

129

Locket v. FEMA, 836 F.Supp. 847 (S.D. Fla. 1993).
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The federal district court in McWaters v. FEMA130 and ACORN
v. FEMA131 both hold
/
that disaster victims have a property interest in temporary housing assistance (THA)
protected by the Fifth Amendment to the United States constitution. The courts base
these holdings on evidence that established that all persons meeting FEMA’s eligibility
criteria are provided with assistance, thereby creating a reasonable expectation of this
benefit. The McWaters court finds that since recipients of THA “have protected due
process interests in continuing receipt of said assistance,” FEMA is required to “clearly
delineate to recipients the necessary standards and requirements to continue receiving
such rental assistance.'' 132
Advocates should examine the award letters sent to clients as soon as possible to
ensure that they contain an explanation of how to use the funds and how to obtain
additional benefits. If needed, FEMA officials should be reminded of their obligation to
include such required notices in their correspondence with disaster victims. If FEMA fails
to notify recipients at the time they receive THA of how they are required to expend the
funds, advocates should urge that FEMA issue a directive suspending the rent receipt
documentation requirement for continued assistance
(6) Termination of Mobile Home Assistance
If FEMA determines that a disaster victim is ineligible for a mobile home after the
victim has already been placed in the mobile home, the victim is entitled to the
130

McWaters v. Federal Emergency Management Agency, 436 F.Supp.2d 802 (E.D.La. Jun 16, 2006).

131

ACORN v. FEMA, 463 F.Supp.2d 26 (D.D.C., 2006).

132

McWaters at 826 (emphasis added).
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substantive and procedural protections outlined under federal regulations.133 The
tenant must be given 15 days notice of the termination of the lease agreement134 and
has a right to appeal the decision within 60 days of such notice.135 The eviction notice
must specify the reasons for termination, the date of termination, the procedure for
appealing, and the occupant’s liability for additional charges after the termination
date.136 The occupant may ask for a copy of the information in his or her file.137
FEMA can terminate leases or other direct mobile home assistance for reasons
that include, but are not limited to (1) The 18 month period of assistance has expired and
not been extended; (2) adequate alternative housing has become available;138 (3) the
occupant obtained the housing assistance through fraud or misrepresentation; (4) the
occupant failed to comply with the lease or other site rules; or, (5) the occupant failed to
provide evidence showing that s/he is working toward a permanent housing plan.139
In addition to requiring FEMA to abide by its own procedural and substantive
rules regarding eviction, the advocate should also insist that FEMA follow applicable
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44 C.F.R. §§ 206.117(b)(1)(ii)(G),(H); 206.115(a)(7).

134

44 C.F.R. § 206.117(b)(1)(ii)(H).
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44 C.F.R. § 206.115(a)(7).
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44 C.F.R. § 206.117(b)(1)(ii)(H).

137

44 C.F.R. § 206.115(d).
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“Adequate alternate housing” is defined as “housing that accommodates the needs of the occupants; is
within the normal commuting patterns of the area or is within reasonable commuting distance of work, school, or
agricultural activities that provide over 50 percent of the household income; and is within the financial ability of
the occupant.” 44 C.F.R. § 206.111.
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44 C.F.R. § 206.117(b)(1)(ii)(G).
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state law and obtain an order from a court of competent jurisdiction in order to legally
evict a tenant from a mobile home.
(7) Recoupment Issues
After an initial phase of awarding benefits, FEMA begins an extensive process of
review of the grants it has awarded in order to determine if recipients were eligible.
FEMA’s reexamination of eligibility for grants may go on for several years. Sadly, FEMA’s
recoupment procedures can be intimidating to low-income people, especially among the
elderly and newly arrived immigrants. As a result, recipients may enter into repayment
agreements despite valid defenses or the availability of debt forgiveness. Advocates
should warn disaster- assistance recipients not to enter into repayment agreements
without consulting an attorney. It may also be necessary for advocates to advise FEMA
staff not to initiate contact with represented recipients.
Further, unlike middle-income disaster victims, most low- income people do not
have the resources to repay the alleged debt while they attempt to resolve the issue with
FEMA. Those who enter into a repayment agreement may be forced to choose between
eating, keeping a roof over their heads, obtaining necessary medical care or medication,
and repaying FEMA. Advocates may want to address this issue with FEMA, federal
legislators or federal courts, based on the recoupment process’ discriminatory impact on
low-income disaster victims.140 Common reasons for overpayments among low-income
clients include:

140

See 42 U.S.C. §5151(a); 44 C.F.R. §206.11(b).
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FEMA “Shared Household” rule
44 C.F.R.§206.117(b)(1)(i)(A) states that, “FEMA will include all members of a predisaster household in a single registration and will provide assistance for one temporary
housing residence, unless the Regional Director or his/her designee determines that the
size or nature of the household requires that we provide assistance for more than one
residence.” Because so many low-income people “double-up” to save money on housing
prior to a disaster, this rule disproportionately affects low-income disaster victims. After a
disaster, either (a) they may be unable to relocate together; (b) the person who is given
the disaster assistance may not share it; or, (c) the disaster crisis may cause the two
households to be unable to continue to live together due to tension, threats or violence
between them.
FEMA Duplication of Benefits Rule
In the past, FEMA has interpreted 42 U.S.C. § 5155 and 44 C.F.R. § 206.110(h)
(limiting duplication of assistance from other programs or from insurance) as prohibiting
FEMA from providing more than one form of disaster housing assistance to households.
For example, FEMA has in the past attempted to recoup benefits from disaster victims if
they were awarded both cash rental assistance and a mobile home.
FEMA’s Recoupment Process
When FEMA determines that a recipient of disaster assistance has been overpaid,
recoupment is required by federal law. 44 C.F.R. § 206.116. See also Ready.gov at

Appealing Recoupment Decision at http://www.ready.gov/faq-details/AppealingRecoupment-decision-1370032123041 Because FEMA requires households to “re-pay
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now” and “appeal later,” its recoupment process disadvantages low-income disaster
victims. Regardless of whether a disaster victim appeals, if (s)he fails to pay the alleged
debt or enter into a repayment agreement within 30 days of FEMA’s notice, the victim is
charged interest and penalties.
Claimants or their representatives are entitled to copies of their FEMA debt-related
records if they make the request for those records in writing. Among other requirements,
the request must be notarized or include a statement attesting to the truth and accuracy
of the information in the records request. See FEMA, Debt Repayment Process: Your
Rights and Options, § C (referenced in FEMA, Notice, Collection of Overpayments, 76
Fed. Reg. 14039, at http://www.gpo.gov/fdsys/pkg/FR-2011-03-15/html/2011-6036.htm).
If FEMA determines that an applicant was ineligible, it initiates recoupment
procedures by sending a notice to the recipient.141 FEMA asks that the recipient to repay
the entire amount or enter into a repayment agreement within 30 days of this letter. See
FEMA, Options Related to a FEMA Debt at https://www.fema.gov/faq-details/Optionsrelated-to-a-FEMA-debt-1370032122419/. If the recipient does not do so, (s)he is
charged interest (presently 1%).142 See FEMA, Interest, Penalties and Fees on FEMA
Debts at https://www.fema.gov/faq-details/Interest-penalties-and-fees-on-FEMA-debts1370032123039/. The recipient may appeal in writing within 60 days, but this does not toll
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See, e.g., FEMA, Bill for Collection, http://s3.documentcloud.org/documents/682556/femarecoupment.pdf; 6 C.F.R. § 11.3(a); 31 C.F.R. § 901.2.
142

See 6 C.F.R § 11.10(a). See also http://www.fms.treas.gov/cvfr/index.html.
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the repayment obligation.143 The recipient may obtain a copy of his/her file, but this does
not toll the time within which to appeal.144 If the recipient has not paid or entered into a
repayment agreement within 90 days, (s)he is charged an additional penalty of 6% per
year on the unpaid principal and interest.145 If the recipient has not paid or entered into a
repayment agreement within 120 days, and FEMA’s review indicates that a debt is due,
FEMA uses administrative offset to collect principal, interest and penalty.146
Administrative offset allows recoupment via: (a) income tax refunds (including any Earned
Income Tax Credit);147 (b) Social Security benefits and other federal benefits of more than
$9,000 per year.148 FEMA may also offset a debt from wages,149 and may sell or assign
the debt to a credit collection agency.
Recoupment is done in three stages. In the first stage, FEMA sends the claimant
a Notice of Debt. In the second stage, FEMA sends a Letter of Intent. In the third stage,
FEMA sends the overpayment to the United States Department of Treasury for
collection. See FEMA Debt Repayment Process: In Summary (referenced in FEMA,
Notice, Collection of Overpayments, 76 Fed. Reg. 14039, at
http://www.gpo.gov/fdsys/pkg/FR-2011-03-15/html/2011-6036.htm).
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44 C.F.R. § 206.115(a) and (b).

144

44 C.F.R. § 206.115(d).
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6 C.F.R. § 11.10(a); 31 CFR § 901.9(d).

146

6 C.F.R. § 11.4

147

31 U.S.C. § 3716; 31 CFR 901.2(d)

148

31 U.S.C. § 3716(c)(3)(A)(ii).

149

5 U.S.C. § 5514.
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Stage 1
The Notice of Debt (the Notice) is an individualized bill from FEMA’s National
Processing Service Center (NPSC). It informs the claimant how much money is owed
and the reasons for the overpayment. If the claimant does not repay the debt within 30
days of the date of the Notice, FEMA begins charging interest. Id. However, claimants
are given four options in the Notice of Debt:
1) Pay the debt in full.
FEMA accepts payment by check (including electronic check), money order, or
credit card. In the alternative, claimants can return uncashed FEMA checks by mail. Id.
at Your Rights and Options, A.
2) Request a payment plan.
Requests for a payment plan are appropriate if the claimant “cannot pay the full
amount now.” Id. at B. Note that claimants who enter into payment plans will be
charged interest if the debt is not repaid in full within 30 days of the Notice of Debt.
However, they will not be charged the additional penalty (6% per year) that is otherwise
imposed on unpaid debts. Id. at E.
3) Request compromise.
Compromise requests are granted based on inability to pay. Id at C. In cases
with compelling facts, nothing prevents an advocate from including and arguing other
persuasive grounds. Note that, while claimants whose debt is in compromise will be
charged interest if the debt is not repaid in full within 30 days of the Notice of Debt, they
will not be charged the additional penalty (6% per year) that is otherwise imposed on
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unpaid debts. Id. at E.
4) Appeal within 60 days.
An administrative appeal may be taken if a claimant disagrees with anything about
the debt or the debt amount. Id. at D. Claimants must file their appeal within 60 days of
the date of the Notice of Debt. However, even if a claimant appeals and that appeal is
still pending, interest will still begin to accrue if the debt is not paid in full within 30 days of
the date of the Notice of Debt. For this reason, FEMA urges claimants to pay the debt in
full, or negotiate a repayment or compromise plan, within those 30 days. Repaid money
will be returned to claimants who are successful on appeal.
FEMA permits claimants to have an appeal hearing (an “oral hearing”) if credibility
is an issue or, sua sponte, if FEMA is unable to decide the appeal based on record
evidence and additional documentation. Claimants who want an oral hearing must give
a sufficient reason. Oral hearings are conducted by telephone, or, in some cases, in
person, by an oral hearing officer with FEMA’s Alternative Dispute Resolution Division. If
requests for oral hearings are denied, FEMA will decide the appeal through a paper
review of the complete case file, including the claimant’s appeal letter and any
documents that the claimant has provided on appeal. Id. at (D)(2).
Appeals can only be submitted by mail or fax, not electronically. Id. at D. FEMA
decides appeals and issues final written decisions within 90 days after it receives the
appeal letter. Id. at D(3). FEMA cautions, however, that this deadline may be extended
for oral hearings. Id.
Stage 2
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In the second stage, the claimant is sent a “Letter of Intent” warning that the debt
will be forwarded to the U.S. Department of Treasury (Treasury) for collection. The
claims of persons who do not pay the debt in full, request a payment plan or
compromise, or file an appeal within 60 days are considered “final” and subject to stage 2
of the recoupment process.

See Id. at FEMA Debt Repayment Process: In Summary.

Stage 3
In the third stage, the claimant’s debt is forwarded to Treasury for collection.
Collection methods used by Treasury include, but are not limited to, referral to a private
collection agency, wage garnishment, an offset from Social Security, or tax refund
intercept. The claims of persons who did not appeal, whose appeal was denied, or who
did not negotiate a payment plan or compromise at Stage 2 are subject to State 3
collection. Id. Claims referred to Treasury continue to accrue interest. Id. at FEMA
Debt Repayment Process: Your Rights and Options, § G.
A Few Substantive Defenses - If recoupment is based on the “shared household”
rule, the advocate should show that the household split up after the disaster and that the
amount provided to the other individual was not available to the client because: 1) the
other individual relocated to another area; 2) the client was unable to locate the other
individual; or, 3) another reason existed which made sharing the money or mobile home
impossible (e.g., in a domestic violence situation).
If recoupment is based on the client receiving a rental assistance check initially
and later receiving a mobile home, the advocate may be able to argue that disaster
victims should not be penalized for having been erroneously given a rental check when
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no rental housing was actually available, that the client used the money for necessities,
and that the client did not receive notice that the money could only be used for rent. If
recoupment is based on FEMA erroneously providing two rental assistance checks, the
advocate may be able to establish that the recipient used all of the money for rent and
required continued assistance beyond the initial eligibility period.
3. SBA Disaster Loans
The Disaster Loan Program is administered by the Small Business Administration
(SBA) in coordination with FEMA.150 Three types of SBA loans may be made available
following a declaration of disaster: disaster home loans, business disaster loans, and
151

economic injury disaster loans.

Disaster home loans are available to individuals;

business disaster loans and economic injury loans are provided to businesses. This
chapter addresses disaster home loans only.
SBA disaster home loans are available to disaster victims only when the disaster
declaration authorizes IHP Assistance.152 Such loans can be used to repair or replace
uninsured or under-insured privately owned real or personal property damaged or
destroyed as a result of the disaster.153
(a) Application Process
When a disaster survivor applies for disaster benefits, FEMA makes an initial
150

15 U.S.C. § 636(b); 13 C.F.R. Part 123.

151

13 C.F.R. § 123.5.

152

13 C.F.R. § 123.3(1)

153

15 U.S.C. § 636(b)(1); 13 C.F.R. § 123.2.
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“desk determination” of the applicant’s eligibility for an SBA loan based on income and
family size. Applicants who are “desk denied” are automatically referred for a grant from
the “Other Needs" portion of the IHP program.154
Applicants who are not summarily determined ineligible for an SBA loan are
given an SBA loan application packet that must be completed and returned to SBA
before the published deadline. SBA applications submitted after the deadline will be
accepted only if SBA determines that the late filing is due to “substantial causes”
beyond the applicant’s control.155
Because SBA will not verify the loss until after the application is received,
applicants should file promptly with SBA. If not, delays may make verification of loss
difficult. Applicants who relocate after a disaster are responsible for insuring that SBA is
informed of their current address and telephone number. If SBA is unable to verify loss or
cannot reach an applicant, the application will be denied, no benefits will be disbursed,
and the applicant’s case will not be referred to the “Other Needs” portion of the IHP
program for consideration of a grant. This situation can be corrected by requesting
reconsideration in writing.156
b) Eligibility

154

44 C.F.R. § 206.119(a).

155

13 C.F.R. § 123.3(b). SBA publishes a notice of the disaster declaration, including the kinds of assistance
available, the date of the disaster, and the deadline and location for filing loan applications in the Federal
Register. Id.
156

13 C.F.R. § 123.13. A request for reconsideration must be received by the SBA office that declined the
original application within six months of the date of the declined notice. Id.
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Loans are available to repair or replace primary residences or personal
property.157 An applicant must establish (1) a verifiable disaster-related physical loss to
personal or real property owned by the applicant, (2) that the loss is not covered by
158

insurance, and (3) the ability to repay a loan.

Loan officers review completed

applications received by SBA to determine if the individual is able to repay a loan and, if
so, the amount of the loan and the terms that should be offered. Age is not a factor in
determining eligibility for an SBA loan, but the applicant must be an adult.159
Loans for the repair or replacement of real property may be made only to
homeowners, and “beneficial owners.”160 Home disaster loans may not be used to repair
or replace a secondary home.161 Individuals living in a disaster-damaged dwelling who
are not dependents of the owner-occupant may qualify for personal property loans.162
Such loans may not be used to repair or replace a vehicle of a type normally used for
recreational purposes.163
c) Other Requirements
Flood insurance is required for all loans made for the repair or replacement of
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13 C.F.R. § 123.7.

158

13 C.F.R. §§ 123.6, 123.100.

159

15 U.S.C. § 636c.

160

13 C.F.R. § 123.100(b).

161

13 C.F.R. § 123.101.

162

13 C.F.R. § 123.100(a)(2).

163

13 C.F.R. § 123.101(f).
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property located in a flood zone.164 In addition, the SBA loan authorization generally
requires applicants for home-repair loans to carry homeowner’s insurance as a condition
of receipt. However, both of these requirements can be relaxed by SBA in accordance
with the applicant’s circumstances and the conditions following the disaster.
d) Amount of Loans
A loan for repair or replacement of household or personal effects may not exceed
$40,000.165 A loan for repair or replacement of a primary residence may not exceed
$200,000.166 SBA does not require collateral for home loans of $10,000 or less. For
loans larger than this amount, the applicant must provide a lien on the damaged or
replacement property and/or a security interest in personal property.167
e) Terms of Loans
Home disaster loans may be granted for up to 30 years and may cover 100
percent of the verified loss, subject to the applicable limit of $200,000.168 Loan interest
rates are established by regulation, and are lower for applicants who cannot obtain credit
elsewhere.169 SBA determines each applicant’s loan maturity and installment terms

164

13 C.F.R. § 123.17.

165

13 C.F.R. § 123.105(a)(1).

166

13 C.F.R. § 123.105(a)(2).

167

13 C.F.R. § 123.11.

168

13 C.F.R. § 123.105(a),(c).

169

13 C.F.R. § 123.104.
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based on the borrower’s needs and ability to pay.170 Monthly installment payments
beginning five months after the signing of the note are usual, but variations in these
terms may be arranged.171 Payment amounts may be modified if the economic
conditions of the borrower change. There is no penalty for prepayment of a loan.172
f) Misapplication of Funds
In order to verify that loan proceeds are used in accordance with their stated
purpose, SBA requires borrowers to save receipts for a period of three years from the
date of last disbursement.173 Willful use, without SBA approval, of any part of an SBA
loan in a manner contrary to the loan authorization and agreement subjects the borrower
to a fine in the amount of one and one-half times the original principal amount.174
g) Advocacy Issues
(1) Refusal or Rescission of an SBA Loan
An eligible applicant who refuses an SBA loan will be precluded from obtaining an
“Other Needs” award from the IHP program.175 Applicants who believe they should be
found ineligible for an SBA loan because of inability to repay the loan should ask the SBA
to reconsider and establish that the award of the loan was a mistake by showing that their
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13 C.F.R. § 123.105(c).

171

Id.

172

13 C.F.R. § 123.105(c).

173

13 C.F.R. § 123.12.

174

13 C.F.R. § 123.9.

175

44 C.F.R. § 206.119(a).
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income is offset by high debt and existing obligations. Even applicants who have already
signed an SBA loan agreement may be allowed to rescind their agreement if they were
required to pledge collateral for their loan.176 Such applicants may then be found
ineligible by the SBA program and referred to the “Other Needs” portion of the IHP
program on the condition that they agree to repay any portion of the SBA loan they have
expended with the IHP award.
(2) Need for Both SBA Loan and ONA
Disaster victims may qualify for both an SBA loan and an “Other Needs” IHP grant
by showing that they continue to have “unmet needs” after receiving the maximum SBA
loan for which they are eligible.177 Unmet needs must be documented and presented to
SBA for review. SBA may certify the amount of the individual’s unmet needs and refer
the case to the IHP “Other Needs” program for award of a grant.
(3) Modification of the Terms of the Loan
Borrowers whose economic circumstances change may request that SBA modify
the terms of a loan by extending the life of the loan or decreasing the amount of the
monthly payments.178 Borrowers may obtain an increase in the amount of their loan
within two years of approval by showing that the cost of repair or replacement increased
after loan approval due to circumstances beyond their control.179 Borrowers who wish to
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13 C.F.R. § 123.15.

177

44 C.F.R. § 206.119(a)(3).

178

13 C.F.R. § 123.16(b).

179

13 C.F.R. §§ 123.18, 123.20.
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use a loan for a purpose different from that originally authorized may request
modification of the purpose of a loan, subject to the limitation that physical home
disaster loans must be used to restore or replace the applicant’s disaster-damaged
primary home and/or personal property.
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PART TWO:
FOOD ASSISTANCE

A. FOOD ASSISTANCE OVERVIEW
The public assistance formerly called “food stamps” is now known nationally as
Supplemental Nutrition Assistance Program (SNAP) benefits.180 In Florida, these
federal benefits are statutorily referred to as “food assistance” but may be called by
other names in other states.181 Food assistance is available in three different situations
following a disaster. First, people who are destitute or whose housing expenses are
greater than their gross income are entitled to expedited food assistance.182 Second,
households are entitled to replacement food assistance if they were participating in
SNAP at the time of the disaster and their food was destroyed as a result of the
disaster.183 And, third, disaster victims may be eligible for D-SNAP following a disaster,
under criteria developed for that particular disaster.184 All three types of food assistance
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7 U.S.C. § 2011.

181

§ 414.31, Fla. Stat. The program is administered by the Department of Children and Families.
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7 U.S.C. § 2020(e)(9); 7 C.F.R. § 273.2(i).

183

7 U.S.C. § 2014(h)(3)(A); 7 C.F.R. § 280.1.

184

7 U.S.C. § 2014(h)(1); 7 C.F.R. § 280.1.
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are provided through the Department of Children and Families, the designated state
agency that administers federal SNAP benefits.185
The availability of replacement food assistance and D-SNAP is governed by
decisions made by the Food and Nutrition Service of the U.S. Department of Agriculture
in conjunction with the state agency following each disaster. In order for the
Department of Agriculture to authorize issuance of replacement and disaster food
assistance, it must find that: (1) the disaster has disrupted commercial channels of food
distribution; (2) disaster victims are in need of temporary food assistance; and, (3)
commercial channels of food distribution have again become available.186
Administrative decisions regarding whether to make replacement food
assistance and D-SNAP available are made within the first few days or weeks after the
disaster. Because many operational decisions on implementing the replacement
assistance and D-SNAP programs are left to the state agency’s regional and district
staff, local legal aid programs must take the lead role in advocating with regional and
district authorities for replacement and disaster benefits in their area(s), for effective
notice to potentially eligible households, and for adequate time frames for disaster victims
to respond and obtain the food assistance.
1. Expedited Food Assistance

185

In Florida, D-SNAP is known as the Food for Florida Program. See
http://www.dcf.state.fl.us/programs/access/fff/.
186

7 U.S.C. § 2014(h)(1); 7 C.F.R. § 280.1.
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Expedited food assistance is available to needy people, whether or not a disaster
has occurred. An eligible applicant must receive benefits within seven calendar days of
application.187 To be eligible, a person must either have less than $150 in gross monthly
income and $100 or less in liquid resources, have a combined gross household income
that is less than the household’s housing expenses, or be a destitute migrant or seasonal
worker.188 Although the normal processing time for a SNAP application should be no more
than 30 days, state agencies try to make food assistance benefits available under
expedited time standards when there has been a disaster.189
2. Replacement Food Assistance
Following a declaration of disaster, the Secretary of Agriculture must provide for
issuance of replacement food assistance benefits to households receiving SNAP at the
time of the disaster to replace food destroyed during the disaster.190 Replacement food
assistance should be at least equal to the amount of food lost but may not be greater
than the applicable maximum monthly allotment for the household’s size. 191 DCF can
make replacement benefits automatically available to all SNAP participants living in the

187

7 C.F.R. § 273.2(i)(3)(i).

188

7 C.F.R. § 273.2(i)(1). See also 7 C.F.R. § 273.10(e)(3)(describing destitute migrant or seasonal farm
worker households).
189

See e.g. DCF, PAPER APPLICATIONS FOOD FOR FLORIDA EBT ADDITIONAL INFORMATION FLIER
(“If you are approved, your Food for Florida benefits should be available in your EBT account in about a
week after you apply”) available at
http://www.dcf.state.fl.us/programs/access/fff/docs/2010EBT_OTC2EngPaper.pdf.
190

7 U.S.C. § 2014(h)(3); 7 C.F.R. § 280.1.

191

Id.
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designated disaster area but also makes a form, CF-ES 3515, available to individual
recipients for the purpose of requesting replacement benefits.192
3. D-SNAP (Disaster Food Stamps) (Food for Florida)
After consultation with the Federal Coordinating Officer (FCO), the Secretary may
also authorize issuance of SNAP benefits to all disaster victims in households found to be
in need of temporary food assistance.193 To be eligible, the household’s total income
received or expected during the disaster period PLUS its accessible liquid assets MINUS
a deduction for disaster-related expenses cannot exceed the disaster gross income limit.
Other eligibility criteria for this type of D-SNAP food assistance is determined by the
Secretary after the disaster and may be very broad, so that persons who would not
ordinarily be eligible for SNAP are rendered eligible for D-SNAP.194 The Secretary
typically dispenses with burdensome verification of the income and resource criteria for DSNAP and authorizes the maximum food stamp allotment to each disaster-affected
household based on its size.195 The Secretary is also required to establish a Disaster
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Available at http://www.dcf.state.fl.us/dcfforms/Search/OpenDCFForm.aspx?FormId=597.

193

7 U.S.C. § 2014(h)(1); 7 C.F.R. § 280.1.
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Id. For D-SNAP, a state agency often relaxes verification requirements because the usual documents might
be lost or destroyed following a disaster. In addition, citizenship and alien status criteria are not applicable
and D-SNAP applications should not be denied for lack of a Social Security Number. Nevertheless, identity
must be verified although official documents are not required and the state agency may accept a paper as
informal as a neighbor’s letter. Food and Nutrition Service, USDA, DISASTER SUPPLEMENTAL NUTRITION
ASSISTANCE PROGRAM GUIDANCE 10 (2008) http://www.fns.usda.gov/disasters/response/DSNAP_Handbook/D-SNAP_Handbook.doc.
195

See USDA Fact Sheet, UNDERSTANDING THE DIFFERENCES BETWEEN USDA’S DISASTER
SUPPLEMENTAL NUTRITION ASSISTANCE PROGRAM AND THE SUPPLEMENTAL NUTRITION
ASSISTANCE PROGRAM available at
http://www.fns.usda.gov/Disasters/response/pdf/Comparison_92911.pdf
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Task Force to assist states in implementing and operating the D-SNAP program, and may
send members of the Task Force to the disaster area.196
4. Advocacy Issues
Since the Department of Agriculture has broad authority to establish standards of
eligibility for disaster food assistance for each disaster, it is important to have input into
decision-making process as early as possible. The local legal aid program should
immediately assess the need for disaster food assistance and collaborate with local
officials and community agencies to collect information about power outages, business
and industry closures, and the incidence of property destruction. The local program
should provide this information to FLS, which will coordinate with the state food
assistance agency on state level efforts to have disaster assistance, including D-SNAP,
authorized. FLS and field programs should press the state to apply as quickly as
possible and will monitor its progress. FLS will encourage the state to ask for authority to
automatically replace existing participants’ benefits, broad criteria for new applicants, and
food loss to be considered as a sufficient criterion for assistance. Local programs should
collaborate with FLS to contact the U.S. Department of Agriculture and the Federal
Coordinating Officer as soon as possible to assure that the needs of low-income disaster
victims are considered in whether and how to make these benefits available.
Once these benefits are authorized, local legal aid staff should work closely with
regional and district offices of the state food assistance agency, as well as local media,
elected officials, and a broad array of community agencies, especially food banks, to
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7 U.S.C. § 2014(h)(2).
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ensure that D-SNAP is adequately advertised. Local legal aid programs should press
these outlets and FEMA to specifically mention the availability of D-SNAP in public
announcements. Local programs should let FLS know whether D-SNAP is being made
available for a meaningful time and administered in a manner that enables low-income
people to learn about and receive the benefits for which they are eligible. Since flyers in
the appropriate language may be the only effective means of getting information out to
low-income people after a catastrophic disaster, legal aid staff may want to advocate for
their dissemination, and/or attempt to disseminate them themselves. Local legal aid
programs may need to brainstorm beyond their usual outreach channels to devise new
methods of communication as the disaster situation requires. Of course, local staff will
need to advocate for individual clients who fall through the cracks of disaster relief efforts.
Finally, local legal aid programs should work collaboratively with FLS as needed
to press the state coordinating officer to request an extension of D-SNAP when there
have been transportation problems or difficulties in disseminating and receiving
information and/or when the need for disaster victims to take care of more immediate
needs, such as shelter, has impacted the ability of affected individuals to access DSNAP benefits. Federal law requires the Secretary to adjust issuance methods and
other application requirements in accordance with conditions in the disaster area.197 In
particular, the Secretary must consider conditions that make reliance on electronic

197

7 U.S.C. § 2014(h)(3)(B).
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benefit transfers impracticable, and any disruption in transportation and
communications.198

198

Id.
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PART THREE:
RIGHTS OF RESIDENTIAL TENANTS

A. INTRODUCTION
The rights of residential tenants in Florida are governed by the Florida Residential
Landlord Tenant Act, which is found at Florida Statutes 83.40 et seq., also known as Part
II of the Landlord and Tenant Act. That Act applies to persons who occupy a dwelling
unit, under the provisions of a rental agreement which calls for the payment of periodic
rent in exchange for occupancy. That Act does not apply, in most cases, to transient
occupancy in a mobile home park, recreational vehicle park, or to hotels, motels,
rooming houses or similar public lodging. Florida Statute § 83.42(3). A second important
source of tenant rights is the lease between the landlord and tenant, should one exist.
The lease may add additional terms and protections for tenants, but may not lawfully
waive or preclude rights found in the Act. Florida Statute § 83.47
B. TERMINATION OF A TENANCY
In Florida, absent a written lease provision to the contrary, duration of a tenancy
is determined by the frequency with which a tenant pays rent. Pursuant to Florida
Statute § 83.46, tenants who pay rent weekly are week to week tenants; tenants who
pay rent monthly are month to month tenants, and tenants who pay rent annually are
year to year tenants. If the tenant does not pay rent but receives the dwelling unit as an
incident of employment, the duration of the tenancy is determined by the frequency with
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which he is paid wages. For example, if wages are paid weekly, the tenancy is week to
week. Florida Statute § 83.46. Termination of all such tenancies by either party must
be done by written notice mailed or hand delivered to the other party. Generally, a week
to week tenancy requires the delivery of such a notice not less than seven days prior to
termination, while a month to month tenancy requires not less than fifteen days prior
notice for termination and a year to year tenancy requires not less than sixty days prior
notice. Florida Statute § 83.57.
However, if the landlord seeks to terminate because the tenant is behind in the
payment of rent, the law requires only the delivery of a three day notice. The notice
must advise the tenant that they have three working days to pay rent or their tenancy
will terminate. Florida Statute § 83.56(3). Unfortunately, Florida law makes no
provision for any sort of moratorium of a tenant’s rent obligation due to loss of income
during a disaster. Conversely, the landlord’s obligation to give the proper amount of
written notice to a tenant prior to lease termination does not abate after a disaster. But
see, Florida Statute § 83.63 for rights of tenants whose rental premises are damaged
or destroyed.
After the landlord has terminated a tenancy, by giving the proper amount of
written notice, he must then file an action for possession in the county court where the
property is located. He may not use self-help eviction methods to regain possession.
C. PROHIBITED PRACTICES
Florida Statute § 83.67 of the Florida Residential Landlord and Tenant Act
prohibits constructive or self-help evictions by landlords. Specifically, the Act prohibits
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landlords from:
1.

directly or indirectly causing the termination or interruption of utility
services including, but not limited to water, heat, light, electricity, gas,
elevator, garbage collection or refrigeration, whether or not the utility
service is under the control of or payment is made by the landlord;

2.

preventing the tenant from gaining reasonable access to the dwelling unit
by any means including, but not limited to changing the locks or using
any bootlock or similar device; and

3.

removing outside doors, locks, roof, walls, or windows, or
personal property of the tenant except for maintenance purposes.

If the landlord takes actions prohibited by this Section, the tenant is entitled to
sue for an award of actual and consequential damages or three months rent
whichever is greater, as well as attorney fees and costs. Separate awards are
permitted for subsequent or repeated violations which are not contemporaneous with
the initial violation. Note that this section only applies to the landlord’s intentional
conduct and not any loss of utilities or other prohibited activities caused by a
disaster.
However, it is not a prohibited practice for a landlord to take possession of the
property if the tenant has abandoned the property pursuant to Florida Statute 83.59.
Unless the landlord has received written notification of absence from the tenant, a
landlord may presume that a tenant has abandoned the tenancy if the tenant is behind
in rent and has been absent from the premises for a period of time equal to one-half the
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time for periodic rental payments. The presumption does not apply if the rent is current
or the tenant has notified the landlord in writing of an intended absence. Florida Statute
§ 83.59(3)(a).

Just after a disaster, it is common for tenants to be away from their rented
property for extended periods of time as a result of evacuation or lack of utilities. It is
recommended that the tenants send written notification to their landlords of their
extended absence, and that they also make some provision with the landlord concerning
their rental payments.
D. SECURITY DEPOSITS
Florida Statute 83.49 § governs a landlord’s obligations with respect to the return
of security deposits. This provision applies to all private landlord tenant relationships. It
does not apply to hotels, motels or situations in which the amount of rent is regulated by
law or regulations of a public body such as a public housing authority.
1. Landlord’s responsibilities
Under the provisions of Florida Statute § 83.49, the landlord must exercise one of
three options upon receipt of a security deposit: a) Deposit in a separate non interest
bearing account for the benefit of tenants; b) Deposit in a separate interest bearing
account and allow tenant to collect at least 75% of the annualized interest; c) Post a
surety bond with the clerk of the circuit court. The landlord has 30 days from receipt of
the advance rent or security deposit to notify the tenant in writing of the manner in which
he/she is holding these monies. Once the tenant vacates the unit, if the landlord does
not intend to make any claims, he/she has 15 days to return the security deposit (with
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interest accrued). If the landlord decides to claim a portion of the security deposit,
he/she has 30 days to give the tenant written notice by certified mail of his/her intent to
impose a claim and the reason for imposing the claim. If the landlord fails to give the
required notice within the 30 day period, he or she forfeits the right to impose a
claim upon the security deposit. There are no statutory provisions for a more
immediate return of a tenant’s deposit after a disaster.
2. Tenant’s responsibilities:
When a tenant vacates the premises, he or she has a duty to inform the landlord
in writing of the address where the tenant may be reached. Failure to disclose this
information relieves the landlord of the notice requirement but does not waive any right
the tenant may have to the security deposit. Tenants who have vacated after a disaster
should be advised to send a forwarding address to their landlords.
E. RENT WITHHOLDING AND MAINTENANCE OF PREMISES
1. Landlord’s responsibilities
Florida Statute 83.51 describes the landlord’s obligation to maintain the premises.
These include: a) compliance with all applicable building, housing and health codes. If
no codes are applicable, the landlord must maintain roofs, windows, screens, doors,
floors, steps, porches, exterior walls, plumbing and structural components. b) The
landlord must make reasonable provisions for: extermination; locks and keys; clean and
safe common areas; garbage removal; heat, running water and hot water. The
obligations under part b) may be modified in writing in the case of single family
homes or duplexes;
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2. Tenant’s Responsibilities:
The tenant has a duty to keep the premises clean and sanitary, and to repair any
damage caused by his usage. The landlord is not responsible to the tenant for
conditions created or caused by the negligent or wrongful acts or omissions of the
tenant, his/her family or guests. The tenant has a duty to notify the landlord in writing
of his/her material noncompliance with Florida Statute § 83.56. The tenant’s written
notice must specify the non-compliance and provide notice of the tenant’s intent to
withhold rent unless the deficiencies are corrected within 7 days.

After a disaster, a

tenant who cannot get a commitment to make repairs from his or her landlord should be
assisted with the preparation of such a 7 day letter, listing the material problems
requiring repair and specifying that rent will no longer be sent after the passage of
seven days time. The tenant should also be advised to save the withheld rent.
If the landlord completes the repairs within the 7 day time-frame, the tenant must
tender the full amount of rent.

If the landlord does not complete the repairs and files an

action for non-payment of rent, the tenant should raise the noncompliance as a defense
to the eviction. A material non-compliance with Florida Statute § 83.51 is a complete
defense to an action for possession based on nonpayment of rent. At the eviction
hearing, the tenant may ask the court for a reduction of rent based on the diminution in
value of the dwelling during the period of the landlord’s non-compliance.
It is important to note that Florida Statutes do not provide tenants an opportunity to
repair and deduct. Additionally, if the landlord files an action for non-payment of rent, the
court will require the tenant to post the entire amount of rent due into the court registry
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prior to making a decision on the underlying eviction or as to diminution of value.
F. CASUALTY DAMAGE
Florida Statute § 83.63 of the Florida Residential Landlord and Tenant Act sets
forth the rights of tenants whose rental premises are damaged or destroyed for reasons
not attributable to their own wrongful or negligent acts.

The rights set forth in the Act

apply when the enjoyment of the premises is substantially impaired. The Act provides
tenants with two options
1. In cases where the disaster has rendered the property completely
uninhabitable, the tenant may immediately terminate the tenancy and vacate the
premises; or
2. In cases where the disaster has rendered only a portion of the premises
uninhabitable, the tenant may vacate the part of the premises rendered unusable by
the casualty and reduce their rent by the fair rental value of the part of the premises
damaged or destroyed.
The statute is not clear as to how the tenant should terminate the tenancy or
determine the amount of rent reduction. While not specifically required, it would be wise
for tenants to provide written notice to their landlord of their choice to either terminate
the tenancy or to vacate part of the premises, as well as the basis for any decision to
reduce a portion of the rent. Tenants often wish to know if their landlord is responsible
for providing them with alternate housing when a disaster has rendered their premises
uninhabitable, but nothing in the statute requires a landlord to do so. Should the tenant
make the decision to vacate, it should be noted that the landlord is still subject to the
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provisions of the statute which govern the return of security deposits.
It is important to note that the right to terminate the tenancy for casualty damage
is given to the tenant, not to the landlord. If the tenant chooses to remain in the
damaged premises, the landlord has an obligation to maintain the property pursuant to
Florida Statute § 83.51. See Baldo vs. Georgoulakis, 1 Fla. L. Weekly Supp. 432b
(Dade County, 1993).
G. PERSONAL PROPERTY DAMAGE
Residential tenants will frequently inquire as to whether or not the landlord is
responsible for any personal property which was inside their rental unit and which was
damaged due to a disaster or its aftermath. If a written lease exists, it is important to
examine its terms carefully although it should be noted that most Florida leases
exonerate the landlord of any responsibility for the tenant’s personalty and many urge
the tenant to carry renters’ insurance. The Florida Statute does not deal with this issue
and, absent negligence, it is doubtful that the landlord would be responsible for the
value of the damaged personal property. However, the tenant may wish to make a
claim with the Federal Emergency Management Agency (FEMA) for the value of the
destroyed items.
H. GUESTS
Another topic of inquiry for tenants is their ability to have displaced family or
friends stay with them at their rental premises after a storm. Again, the Florida Statute is
silent as to this issue and the terms of the written lease or oral agreement will govern
their right to add members to their households. Again, there is no moratorium on
72

enforcement of the lease provisions due to exigent circumstances and the tenant who
allows displaced family members to reside at his rental unit may find that he has
committed a lease violation. However, under the terms of Florida Statute § 83.56(2)(b),
he should be sent a notice giving him 7 days in which to correct the violation before any
eviction action could proceed.
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PART FOUR:
DISASTER RECOVERY FOR MOBILE HOME
RESIDENTS

A. INTRODUCTION
After a hurricane passes, it is not unusual to see hundreds of mobile homes overturned,
torn apart or seriously damaged. Mobile home residents are usually the first to be ordered
to evacuate their homes prior to the arrival of a storm.
After the storm, one of the biggest challenges for legal services providers is to find those
who are unable to return to their homes. For those who provide services to mobile park
residents it is important to engage in “proactive” advocacy as soon as practicable.
B. IMMEDIATE ACTION STEPS
1. Conduct a “windshield survey”
Conduct a “windshield survey” of your area’s mobile home parks. Determine which
ones have been completely destroyed and which ones are likely to be up and running
soon.
2. Key Contacts
Contact your local county administrator’s office, Florida Division of Emergency
Management, FEMA and your local long term recovery organization. Request that they
share with you their official assessment of damage to the local housing inventory. These
agencies usually develop official counts of the number of damaged and destroyed mobile
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homes in each municipality.
3. Get Involved in the Recovery
Attend initial meetings at your local division of emergency management office and
local long term recovery organization. At these meetings you will be able to access
important information regarding the number of persons in the county’s shelters, and
locations for delivery of water and ice to residents. Make sure that services are delivered
at locations where individuals of diverse races, languages and income levels will be
welcome. For example, if water and ice are being handed out at a police station, it is
likely that some individuals will not be comfortable going there.
4. Advocate for those Likely to be Overlooked
Make sure that plans are made to identify and serve mobile home park residents
located in rural or remote areas. If there are language barriers, advocate for the
appropriate agencies to designate bilingual staff to reach these individuals.
5. Advocate for the Right of Return
Regardless of the temporary housing arrangements that are made, be sure to
advocate for the right of mobile home residents to return to their communities. Advocate
for “one for one” replacement of mobile homes (see below).
C. KEY LEGAL ISSUES FACING MOBILE HOME RESIDENTS ATER A
HURRICANE
The Florida Mobile Home Act, F.S. § 723.002, et seq., protects owners of mobile
home who rent a lot in a mobile home park lot in which 10 or more lots are offered for rent.
The Mobile Home Act does not cover those who live in RV’s or rent mobile homes. The
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following are answers to some of the questions that often arise after a hurricane:
How do I know if a resident’s mobile home qualifies as an RV or a mobile home?
A mobile home is designed for use as a permanent dwelling. The law states it must be
at least 8 ft wide and 35 ft long.
What happens if a client rents the mobile home and the mobile home lot?
That person is covered under the Florida Residential Landlord Tenant Act.
If the mobile home is destroyed, does the owner of a mobile home still have to pay lot
rent?
Yes, because a mobile home owner rents the land upon which the mobile home was
placed, he/she is obligated to pay rent in order to maintain possession of the lot.
Who is responsible for debris clean up?
It is generally a good idea to review the lease, prospectus, and mobile home park rules
and regulations to determine if the parties have a written agreement governing this issue.
If there is no written agreement, the parties’ responsibilities are governed by F.S. §
723.022 -023 which states that:
- The mobile home park owner is responsible for cleaning the debris in the common areas
of the mobile home park.
- The mobile home owner is responsible for cleaning up the debris on his/her individual lot
caused by his or her own personal property (i.e., destroyed utility sheds, mobile home
parts, furniture etc.)
What happens if the mobile home owner is unable to take care of the debris on his/her
lot?
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- Many mobile home owners are elderly, disabled or lack the resources to remove large
amounts of debris. This is why it is important for advocates to pressure the authorities into
creating a one for one replacement program with FEMA. Under the one for one
replacement program, FEMA will clean up the debris on the mobile home lot and install a
FEMA travel trailer or mobile home on the same lot. In most cases, the residents of the
destroyed mobile home are able to remain on their lot with little disruption to their lives.
However, the one for one replacement program requires collaboration/ coordination
between the park owner, county and/or local government and FEMA. It is important for
advocates to initiate this dialogue with the agencies immediately after the storm and
before FEMA moves the mobile home residents away from their mobile home park.
What kind of benefits will FEMA provide mobile home owners?
- After a mobile home owner applies for FEMA benefits, he or she should make every
effort to be present when FEMA comes around to inspect the mobile home. The mobile
home owner should be advised to take pictures of the mobile home and its contents and
to provide the FEMA agent any information he/she may have regarding the value of
his/her losses. These photos and information may be crucial if the mobile home owner
needs to file an appeal.
In most cases, the FEMA agent will assess the cost of repairs and provide the
mobile home owner financial assistance for repairs. However, with older, more vulnerable
homes, it is a good idea to advocate for total destruction of the mobile home. If the mobile
home is classified as destroyed, the mobile home owner will receive a cash award for the
“loss of housing unit”. If the mobile home is initially declared “repairable” but the client
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believes the cost of repairs will exceed the value of the mobile home, it is generally a good
idea to speak to local, county or city inspectors to request that they inspect the mobile
home. If the mobile home is condemned by the local authorities, the mobile home owner
is entitled to seek a reclassification in order to obtain the higher level of benefits from
FEMA.199
What if the person who resides in the mobile home is leasing the mobile home? If the
resident of the mobile home is renting the mobile home, he or she is classified as a renter.
The mobile home “tenant” is entitled to receive funds for loss of personal property and
rental assistance. When the mobile home is being leased, the owner of the mobile home
is not entitled to any FEMA benefits because the dwelling was not his/her primary place of
residence.
In mobile home rental situations, it is important to inquire into the nature of the
relationship between the mobile home “tenant” and the owner. Often, mobile home
tenants are leasing these units under a “rent to own” arrangement. If this is the case, the
advocate for the tenant should appeal to FEMA to reclassify the mobile home “tenant” as
a homeowner.
D. RECERTIFICATION AND LONG TERM HOUSING ISSUES
1. Recertification
Individuals who receive temporary housing in the form of FEMA travel trailers or
mobile homes are required to recertify their status typically every 30 days. The
199

As a practical matter, advocates who seek to obtain a reclassification of a unit as “destroyed” should
enlist the help of the local DEM housing coordinator and/or the FEMA area representative. In these
situations, they can usually bypass the regular FEMA appeals process and the long wait that is associated
with it.
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recertification process involves verification of their continued eligibility as well as their
long term housing plans. Individuals who fail to recertify on a timely basis are subject to
termination of their temporary housing benefits. Advocates should remind FEMA
recipients of the need to meet regularly with their FEMA housing workers.
2. The FEMA Sales Program
The Federal Emergency Management Agency (FEMA) does not usually sell travel
trailers or manufactured housing to the families who live in them. However, if the option
becomes available, FEMA will contact the eligible individuals to participate in the Sales to
Occupants program. The FEMA sales program allows disaster victims to purchase a
FEMA travel trailer or mobile home at a reduced price. The travel trailer or mobile home
must be used as a permanent residence and cannot be transferred or sold to a third party
for a period of one year from the date of purchase. The person purchasing the travel
trailer or mobile home must provide proof of insurance as well as proof of access to
property on which the mobile home will be located (i.e., a letter from a mobile home park
manager stating that the individual has been approved for residency at a mobile home
park).
The price of a FEMA travel trailer or mobile home varies from household to
household. The sales program guidelines indicate that a FEMA recipient’s income,
household size and amount of disaster assistance received are the most important factors
in calculating the sales price of the mobile home and eligibility for the sales program.
Therefore, it is important to advise individuals who are interested in purchasing a FEMA
mobile home to save as much of their FEMA assistance as possible so that they will have
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the funds needed to purchase the mobile home.
In recent years, FEMA has created a non-profit trailer donation program for those
individuals who are unable to qualify for the FEMA sales program. This program usually
begins at the end of the 18 month temporary housing program. FEMA “donates” mobile
homes to local non-profits. In consideration for the “donation” the non-profit agrees that
the units will be used exclusively to house disaster victims for a period of one year. When
the one year period expires, the non-profits are allowed to transfer ownership of the
mobile homes directly to the disaster victims.
C. Long Term Housing Issues
It is not unusual for mobile home park owners to view the destruction of a mobile
home park as an opportunity for “urban renewal”. Advocates for mobile home park
residents should be on the look out for any proposed change in zoning applications by
mobile home park owners. F.S. § 723.083 provides very specific requirements for
approval of a change in zoning including a finding that there is comparable housing
available in the area where the mobile home park residents could relocate. Furthermore,
the park has to give written notice to all residents within 5 days of filing an application to
change the park’s zoning. F.S. § 723.081. Low income mobile home park residents are
especially vulnerable in these situations. The advocate should make every effort to
preserve one of Florida’s last forms of affordable housing.
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PART FIVE:
DISASTER UNEMPLOYMENT ASSISTANCE

A. DISASTER UNEMPLOYMENT ASSISTANCE OVERVIEW
Disaster Unemployment Assistance (DUA) may be made available following a
major disaster to anyone who has become unemployed as a result of the disaster but
who is not eligible for ordinary unemployment compensation benefits (UCB).200 Legal aid
advocates should check the Declaration of Disaster to determine if DUA was designated
as a disaster benefit. If it was not, staff should begin gathering information to establish
the need for these benefits, and work through FLS to urge the governor to request that
this assistance be authorized.
In Florida, DUA is administered by the Department of Economic Opportunity
(DEO), the state agency responsible for administering unemployment compensation
benefits. DUA is available for the length of time prescribed in the Declaration of Disaster,
but for a period no longer than 26 weeks following the declaration, as long as the
applicant’s disaster-caused unemployment continues.

201

A disaster victim must apply to the state unemployment office for DUA within 30
days of the declaration of disaster, but can apply beyond the deadline if s/he shows good

200

42 U.S.C. § 5177(a).

201

42 U.S.C. § 5177(a).
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cause for late filing.202 However, the victim cannot apply after the expiration of the DUA
benefit period.
B. ELIGIBILITY
Applicants for DUA must show that their unemployment is a direct result of the
disaster.203 As with ordinary UC, applicants must generally be able and available to
work.204 However, both individuals who are unable to work because of an injury caused by
the disaster and self-employed individuals performing activities for the purpose of enabling
205

them to resume self-employment are deemed to meet this requirement.

In addition, an

applicant is considered unemployed for purposes of DUA if any of the following occur: (a)
the applicant lost a job as a result of the disaster (whether the job had already begun or
did not commence as a result of the disaster); (b) the applicant is unable to reach the
place of employment because of the disaster; or (c) the applicant has become the family
breadwinner as a result of the disaster-caused death of the head of the household.206
Applicants may apply online through www.fluidnow.com or call the Department of
Economic Opportunity at 1-800-204-2418 to request a paper application if internet filing is

202

20 C.F.R. §625.8(a).

203

20 C.F.R. § 625.4(d); 20 C.F.R. §625.5(c).

204

20 C.F.R. § 625.4(g).

205

20 C.F.R. § 625.4(g); 20 C.F.R. §625.5(a)(5).

206

20 C.F.R. § 625.5(a)(2)-(4).
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impractical or the claimant needs special assistance to apply.207 Paper applications may
be mailed to:
Department of Economic Opportunity
Unemployment Compensation Records Unit
P.O. Drawer 5750
Tallahassee, FL 32314-5750
or faxed to the Department of Economic Opportunity, Unemployment Compensation
Records Unit at (850) 921-3912.208 Applications may also be accepted at a location
designated by the DEO after the disaster.209
For information on what is needed to apply go to http://www.floridajobs.org/officedirectory/division-of-workforce-services/unemployment-programs/disasterunemployment-assistance.
C. ADVOCACY ISSUES
There are four areas of systemic advocacy that require attention: publicity
regarding DUA and re-employment assistance, application access for those lacking
internet services/access, and extensions of the application deadline. First, because DUA
eligibility criteria are much broader than for ordinary UC, legal aid clients must be notified
that they may be eligible for these benefits. Legal aid programs may wish to distribute
flyers widely and to urge the Department of Economic Opportunity to publicize them on
available local media.

207

Fla. Admin. Code R. 73B-11.013(1)(a),(b).

208

Fla. Admin. Code R. 73B-11.013(1)(d)(1),(2).

209

Fla. Admin. Code R. 73B-11-013(1)(d)(3).
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Second, the 30-day deadline for applications is extremely short, especially if a
catastrophic disaster has occurred. Local legal aid programs should work collaboratively
with FLS to press the state coordinating officer to request an extension of this deadline
because of difficulties in disseminating and receiving information, transportation problems,
and the need for disaster victims to take care of more immediate needs, such as food and
shelter.
Third, disaster victims may find it impossible to file DUA claims online due to power
outages and the lack of access to public-use computers. Local legal aid advocates
should collaborate with FLS to obtain and provide evidence on whether disaster victims
are able to apply for DUA online. Advocacy may be needed to persuade the DEO to
provide and accept paper applications at Disaster Relief Centers, One Stop Career
Service Centers, as well as designating other locations where paper applications may be
delivered, faxed, or mailed.
Fourth, even disaster victims who do not qualify for DUA are eligible for reemployment services if they have become unemployed because of the disaster.210
Services that must be provided include counseling, job referrals, and training to assist
unemployed disaster victims to obtain re-employment as soon as possible.211 These
services are available whether or not they apply for DUA.

212

It is therefore important to

widely disseminate information on the availability of these services to low-income disaster
210

42 U.S.C. § 5177(b); 20 C.F.R. § 625.3.

211

20 C.F.R. § 625.3.

212

20 C.F.R. § 625.3.
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victims.
Finally, in addition to the systemic advocacy issues noted above, legal aid
advocates should assist DUA applicants who are denied DUA. Currently, an applicant has
sixty (60) days from the date of the denial determination to appeal.213 Advocates may be
able to assist claimants in determining what evidence will support a DUA claim on appeal
such as: photographs of the damaged store or business where they worked, medical
records and doctors’ notes to confirm inability to work and cause of injury, copies of tax
returns and bank statements that may serve as proof of self-employment earnings, and
proof of authorization to work in the United States for non-citizens.

213

20 C.F.R. § 625.10(a).

85

PART SIX:
The EDUCATIONAL RIGHTS OF CHILDREN
AFFECTED BY A DISASTER

A. INTRODUCTION
Children and youth who lose their homes as a result of a disaster may qualify
for federally mandated special educational rights under the McKinney-Vento Homeless
Assistance Act, 42 U.S.C. § 11431 et seq., because the disaster has left them
homeless. These rights include being allowed to either immediately enroll in public
schools in the area they are now living, or continue in and be transported to their
school of origin, as well as the right not to be segregated from other students on the
basis of their homelessness, and the right to comparable educational opportunities to
non-homeless students. The following is a brief summary of the educational rights of
children and youth who become homeless after a disaster.
B. QUALIFICATIONS
The term “homeless children and youth” under the McKinney-Vento Homeless
Assistance Act applies to young people who “lack a fixed, regular, and adequate
nighttime residence” and includes children and youths in any of the following situations:
 Sharing housing of other persons due to loss of housing;
 Living in motels, hotels, trailer parks, or camping grounds due to the lack of
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alternative adequate accommodations;
 Living in emergency or transitional shelters, or abandoned in hospitals;
 Awaiting foster care placement


Having a primary nighttime residence that is a public or private place not
designed for or ordinarily used as a regular sleeping accommodation for human
beings



Living in cars, parks, public spaces, abandoned buildings, substandard housing,
bus or train stations, or similar settings;



Migratory children who are living in the circumstances described above.
42 U.S.C. § 11434a(2).
Children in low-income families affected by a disaster often find themselves living

in one of the above situations. These children qualify for protection of their educational
rights under the McKinney Vento Homeless Assistance Act based on their status as
homeless children.
C. EDUCATIONAL RIGHTS OF HOMELESS CHILDREN & YOUTH
1. School Selection
The parents of homeless children and youths have a right to have them continue
attending the school they were attending when they were permanently housed unless
they choose not to, for the duration of their homelessness. 42 U.S.C. § 11432(g)(3)(A)(i).
The parents also have the right to enroll their children and youths in any regular public
school in the attendance area in which they are now living. 42 U.S.C. §
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214

11432(g)(3)(A)(ii). If the public school district

decides to place the child or youth in a

school other than the school of origin, it must give the parents a written explanation of
the decision and of their right to appeal. 42 U.S.C.§ 11432(g)(3)(B)(ii).
Parents have the right to choose the child’s or youth’s placement regardless of
whether s/he is living with the homeless parents or has been temporarily placed
elsewhere. 42 U.S.C. § 11432(g)(3)(F). The school district homeless liaison215 must
assist unaccompanied youths with placement decisions, must consider their views,
and must provide them with notice of their right to appeal. 42 U.S.C. §
11432(g)(3)(B)(iii).
2. Enrollment
The school must immediately enroll the child or youth even if s/he lacks
records normally required for enrollment such as proof of residency, medical
records, previous academic records or other documentation. 42 U.S.C.
§ 11432(g)(3)(C)(i). If the child or youth needs to obtain immunizations, or immunization
or medical records, the school district’s homeless liaison is required to assist them in
obtaining these. 42 U.S.C. § 11432(g)(3)(C)(iii). The public school must immediately
contact the school last attended to obtain academic and other records. 42
U.S.C. § 11432(g)(3)(C)(ii).
If a dispute arises over school selection or enrollment in school, the child or

214

Public school districts are denoted as “Local Educational Agencies (LEAs)”.

215

Public school districts must designate an appropriate staff person to serve as a liaison for homeless
children and youth. 42 U.S.C. § 11432(g)(1)(J)(ii).

88

youth must be immediately admitted to the school in which enrollment is sought,
pending resolution of the dispute. 42 U.S.C. § 11432(g)(3)(E)(i).
3. Transportation
Transportation must be provided to and from the school of origin on the same
basis as is provided to other students. 42 U.S.C. §§ 11432(g)(1)(J)(iii),
11432(g)(4)(A). If the homeless student continues to live in the area served by the
original school, that school district must provide and arrange transportation to the
school of origin. 42 U.S.C. § 11432(g)(1)(J)(iii)(I). If the student moves to an area
served by another school district and continues to attend his/her school of origin,
the two school districts must share the expense. 42 U.S.C. § 11432(g)(1)(J)(iii)(II).
4. Comparable Services
Homeless students must be provided services comparable to those received by
other students in the school selected, including transportation services, educational
services, vocational and technical education, programs for gifted and talented students
216

and school nutrition programs.
5. Prohibition Against Segregation
Under the McKinney-Vento Homeless Assistance Act, homelessness alone is not a
sufficient reason to separate students from the mainstream school environment. 42
U.S.C. §11431(3). States may not segregate homeless children or youth in a separate
216

Effective July 1, 2004, homeless students are categorically eligible for free meals in the National School
Lunch and School Breakfast Programs under the Section 107 of the Child Nutrition and WIC Reauthorization
Act of 2004. See attached Guidance memoranda from the U.S. Department of Agriculture, Food and
Nutrition Service, Appendix 3.
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217

school, or in a separate program within a school, based on their homelessness.
States and public school districts must adopt policies and practices to ensure that
homeless children and youth are not segregated or stigmatized on the basis of their
status as homeless. 42 U.S.C. § 11432(g)(1)(J)(i).
D. DESIGNATED OFFICIALS
1. Local Educational Agency (LEA) Liaison
Each public school district must designate an appropriate staff person to serve as
a local educational agency liaison for homeless children and youth. 42 U.S.C. §
11432(g)(1)(J)(ii). Liaisons for homeless children and youth must ensure that the
following is accomplished in their public school district. 42 U.S.C. § 11432(g)(6):
(i) Homeless children and youth are identified by school staff and through
coordination activities with other entities and agencies;
(ii) Homeless children and youths enroll in, and have a full and equal opportunity
to succeed in public schools;
(iii) Homeless families, children and youth receive educational services for which
they are eligible, including Head Start, Even Start, and pre-school programs and
referrals to health, mental health, dental and other appropriate services;
(iv) Parents or guardians are informed of educational and related opportunities
available to their children and are provided with meaningful opportunities to participate
in the education of their children;
217

Some separate schools already operating in fiscal year 2000 in California and Arizona are exempted
from this requirement so long as they meet specific criteria under the Act.
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(v) Public notice of the educational rights of homeless students is disseminated
where children and youth receive services under the McKinney-Vento Homeless
Assistance Act;
(vi) Enrollment disputes are mediated in accordance with 42 U.S.C.
§ 11432(g)(3)(E);
(vii) The parents/guardians of a homeless child or youth, and any unaccompanied
youth, are fully informed of all transportation services, including to the school of origin,
and are assisted in accessing transportation services.
A list of the LEA Homeless Liaisons for each county in the state of Florida can be
found through a link on the Florida Department of Education web page for homeless and
migrant students, http://www.fldoe.org/bsa/title1/titlex.asp
2. State Coordinator for the Education of Homeless Children and Youth
Each state is required to appoint a Coordinator for Education of Homeless
Children and Youth. 42 U.S.C. § 11432(d)(3). Under 42 U.S.C. § 11432(f), this state
coordinator must:
(1) Gather reliable, valid and comprehensive information regarding homeless
children and youths;
(2) Develop and carry out the state’s plan under the Act;
(3) Collect and transmit reports to the U.S. Department of Education;
(4) Facilitate coordination between the state department of education, the state
social services agency and other agencies to provide services to homeless children
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and their families;
(5) Coordinate and collaborate with educators, providers of services to the
homeless, local educational agency liaisons, and community organizations and groups
representing the homeless;
(6) Provide technical assistance to public school districts in coordination with
local educational agency liaisons.
Florida’s Department of Education web page for homeless and migrant
student services is http://www.fldoe.org/bsa/title1/titlex.asp. Other sources of
information regarding the McKinney-Vento Homeless Assistance Act:
National Center on Homelessness and Poverty
www.nlchp.org
(202) 638-2535
National Association for the Education of Homeless Children and Youth
www.naehcy.org
(512)475-8765
National Center for Homeless Education
www.serve.org/nche
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PART SEVEN:
CONSUMER HOME REPAIR PROTECTIONS

A. INTRODUCTION
While not exhaustive, the following outline provides an overview of many of the
state and federal laws that will be of assistance to practitioners representing individuals
who encounter legal problems associated with contracts for repair of their homes
following a disaster.
B. HOME SOLICITATION SALES
1. Definitions
Florida law defines a home solicitation sale as a sale, lease or rental of consumer
goods or services with a purchase price exceeding $25.00, including all interest, service
charges, finance charges, postage, freight, insurance and service or handling charges
under single or multiple contracts made pursuant to an installment contract, a loan
agreement, other evidence of indebtedness or a cash transaction in which:
1. “The seller or person acting for the seller engages in a personal
solicitation of the sale, lease, or rental at a place other than the seller’s
fixed location business where goods or services are offered or exhibited
for sale, lease or rental,” F.S. § 501.021(1)(a); and
2. “The buyer's agreement or offer to purchase is given to the seller and
the sale, lease, or rental is consummated at a place other than at the
seller's fixed location business establishment, including a transaction
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unsolicited by the consumer and consummated by telephone and without
any other contact between the buyer and the seller or its representative
prior to delivery of the goods or performance of the services. It does not
include a sale, lease, or rental made at any fair or similar commercial
exhibit or a sale, lease, or rental that results from a request for specific
goods or services by the purchaser or lessee or a sale made by a motor
vehicle dealer licensed under F.S. § 320.27 which occurs at a location or
facility open to the general public or to a designated group. F.S. §
501.021(1)(b).
2. Violations
All violations of the Florida Home Solicitation Sales Act may also be unfair
or deceptive trade practices under Florida’s Deceptive and Unfair Trade
Practices Act, F. S. 501.201, et seq. (2013); the advocate should examine
each case for possible dual violations.
3. Check List
- Did the seller have a permit? F.S. § 501.022(1) (a) (2013). Permits are
obtained from the Clerk of the Circuit Court. F.S. § 501.022 (2) (2013).
- Does notice of the buyer’s right to cancel appear on every note or other
evidence of indebtedness given pursuant to the sale? F. S. § 501.031
(2013).
- Is the notice of the buyer’s right to cancel conspicuous? F.S. §
501.031(2)(a) (2013).
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- Has the buyer signed and dated a ‘Buyer’s Right to Cancel’ disclosure
statement that reads as follows:
This is a home solicitation sale, and if you do not want the goods
or services, you may cancel this agreement by providing written
notice to the seller in person, by telegram, or by mail. This notice
must indicate that you do not want the goods or services and must
be delivered or postmarked before midnight of the third business
day after you sign this agreement. If you cancel this agreement,
the seller may not keep all or part of any cash down payment.
F.S. § 501.031(2)(b) (2013).
- Did the seller leave a business card, contract, or receipt with the buyer
that has the name, address and telephone number of the person making
the sale and of the parent company or sponsor? F. S. § 501.046 (2013).
- Did the seller misrepresent the terms and conditions of the sale, lease or
rental? F.S. § 501.047(1) (2013).
- Did the seller misrepresent an affiliation with the parent company or
sponsor? F.S. § 501.047(2) (2013).
- Did the seller represent as a reason for soliciting the sale, lease or rental
of goods or services participation in a contest or an inability to perform any
other job, or otherwise perform any act of misrepresentation? F. S. §
501.047(3), (5) (2013).
- Did the seller indicate that the agreement to purchase, lease or rent
goods or services was non-cancelable? F. S. § 501.047(4) (2013).
- What work or goods were actually promised? Are the specifications
contained in the contract are complete?
95

4. Buyer’s Right to Cancel
The buyer has a right to cancel until midnight of the third business day
from the date the contract was signed. Cancellation must be in writing and
delivered in person, via telegram or by mail to the address stated in the
agreement or offer to purchase. Business day means any calendar day except
Sunday or a federal holiday. F.S. §§ 501.021, 501.025 (2013). (Federal
holidays are listed at 5 U.S.C. § 6103.)
5. Getting the Down Payment Back
Florida law provides the following protections for a buyer who
cancels:
Within 10 days after a home solicitation sale has been canceled or
an offer to purchase revoked, the seller must tender to the buyer
any payments made by the buyer and any note or other evidence
of indebtedness. If the down payment includes goods traded in, the
goods must be tendered in substantially as good condition as when
received by the seller. If the seller fails to tender the goods, the
buyer may elect to recover an amount equal to the trade-in
allowance stated in the agreement. Until the seller has complied
with the obligations imposed by this section, the buyer may retain
possession of goods delivered to her or him by the seller and has a
lien on the goods in her or his possession or control for any
recovery to which she or he is entitled.
F.S. § 501.041 (2013).
6. If the Seller Does Not Come to Get the Goods
Upon demand, the buyer must return the goods to the seller within a reasonable
time. The buyer is not obligated to tender the goods at any place other than the buyer’s
residence. If the seller fails to demand possession of the goods within a reasonable
time (40 days is considered reasonable), the goods become the property of the buyer
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without further obligation to pay for them. The buyer must care for the goods for a
reasonable time. F.S. § 501.045 (2013).
7. If the Seller Has Performed Any Services Prior To Cancellation
The seller is not entitled to compensation for any services performed before
cancellation. F.S. § 501.045 (2013).
8. Penalties
Violations of the Florida Home Solicitation Act are generally first degree
misdemeanors. A subsequent offense can be considered a third degree felony. F. S.
§ 501.055 (2013).
C. THE FTC “COOLING OFF” RULE FOR DOOR-TO-DOOR SALES
1.

The FTC rule is contained in 16 C. F.R. Part 429. It declares unfair and

deceptive the failure of a seller in a home solicitation transaction to comply with the FTC
rule’s disclosure and notice requirements,16 C.F.R. § 429.1. The FTC rule requires the
seller to give the following to the buyer at the time of the sale:
a. A fully completed receipt or dated copy of any sales contract in the
language used in the sale with the name and address of the seller, 16
C.F.R. § 429.1(a);
b. Oral notification of the right to cancel, 16 C.F.R. § 429.1(e);
c. Written disclosure of the three day right to cancel in 10 point bold face
type in the same language as the sale and on the front of the receipt or
next to the signature line for the buyer on the contract, 16 C.F.R. §
429.1(a);
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d. An easily detachable Notice of Cancellation filled out in duplicate, 16
C.F.R. § 429.1(a)(c).
2.

The FTC rule also deems the following actions on the part of the seller to

be unfair and deceptive:
a. Obtaining a confession of judgment or a waiver of any rights provided to
the buyer under the Rule, 16 C.F.R. § 429.1(d).
b. Failing to provide or misrepresenting the right to cancel, 16 C.F.R.
§ 429.1(f).
c. Not honoring a Notice of Cancellation by failing or refusing to refund all
payments, return all traded-in property, cancel and return any negotiable
instrument (note & mortgage) and terminate any security interest within ten
(10) days of receiving notice of cancellation, 16 C.F.R. § 429.1(a).
d. Negotiating, transferring, selling, or assigning any note within five (5)
business days of the contract, 16 C.F.R. § 429.1(h).
e. Failing to notify the canceling buyer within ten (10) business days
whether the seller will take possession of or abandon any goods, 16
C.F.R. § 429.1(i)
3.

Compliance with the FTC Rule does not exempt the transaction from the

requirements of the Florida Home Solicitation Act, 16 C.F.R. § 429.2.
4.

The FTC Rule does not apply when a Truth-in-Lending rescission is

required, 16 C.F.R. § 429.0(a)(2).
5.

The FTC Rule does not apply if the buyer asks the seller to visit the home

for repairs, but does apply to any additional goods or services sold other than those
98

needed for repairs, 16 C.F.R. § 429.0(a)(5).
6.

The seller is not required to allow the normal statutory three (3) day right

of rescission under 16 C.F.R § 429 if the buyer initiated contact, the goods and services
are needed to meet a bona fide personal emergency, and the buyer furnished the seller
with a handwritten description of the emergency and expressly waived his right to cancel,
16 C.F.R. § 429.0(a)(3).
7.

There is no private cause of action under the FTC Rule.

D. OTHER FEDERAL RULES
If the buyer paid by credit card, the debt can be disputed in a writing sent to the
billing dispute address set out on the back of the credit card statement within 60 days
pursuant to the Fair Credit Billing Act, 15 U.S.C. §1666.
E. THE HOME IMPROVEMENT SALES AND FINANCE ACT (F.S. §§ 520.60-520.98)
1.

This act applies to home improvement contracts paid in installments over

more than 90 days where a security interest in real property is retained. The act imposes
licensing requirements and requires “home improvement finance sellers” and “sellers,”
i.e., any person who enters into two or more contracts per year for more than
$500, F.S. § 520.61(14), to give the owner a complete, signed copy of the contract which
must be in the approved form and include:
a. Notice of the right to rescind within three (3) days following the
execution of the contract, F.S. § 520.72 (2013);
b. The names, addresses and license number of the contractor and
salespeople who solicited or negotiated the contract. F.S. §
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520.73(1)(a)(2013);
c. Approximate dates the work will begin and a description of the work and
material to be used, F.S. § 520.73(1)(c),(d) (2013);
d. Disclosure of amount financed, finance charge, total of payments, total
sales price, amount of monthly payments, description of any security
interest; F.S. § 520.73 (2)(a),(b),(c),(d),(h),(i) (2013);
e. The following notice to the owner, in substantially the following form:
1. Do not sign this home improvement contract in blank.
2. You are entitled to a copy of the contract at the time you sign.
Keep it to protect your legal rights.
3. This home improvement contract may contain a mortgage or
otherwise create a lien on your property that could be foreclosed on
if you do not pay. Be sure you understand all provisions of the
contract before you sign. F.S. § 520.73 (5) (2013).
f. In addition, no home improvement contract may contain any of the
provisions prohibited under F. S. § 520.74 (2013).
g. Generally, “No act, agreement, or statement of any buyer under a home
improvement contract shall constitute a valid waiver of any provision of this
act intended for the benefit or protection of the buyer.” F.S. § 520.75
(2013).
2.

Under the Act, the seller is prohibited from engaging in the following acts:
a. Substantial misrepresentations in procurement of contract, false promises
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of character likely to influence, persuade or induce, F.S. § 520.90(3) (2013);
b. Abandonment, willful failure to perform, F.S. § 520.90(1) (2013);
c. Committing fraud in execution of contracts and mortgage, (such as
notary fraud), F.S. § 520.90(4) (2013);
d. Deceptive advertising, F.S. § 520.90(6) (2013);
e. Willful disregard of building laws (such as failure to obtain permit or
inspections, use of unlicensed, subcontractors, violations of building
codes, etc, see F.S. Chapter 489 (2013)). § F.S. 520.90(7) (2013).
f. Willful misrepresentation of any matter required to be disclosed to
owner, F.S. § 520.90(15);
3.

Mortgages or mortgage notes must contain a boldface notice that it is

subject to a home improvement sales contract, F.S. § 520.80;
4.

Gissendaner v. Rich, 365 So.2d 454 (1st DCA 1978): A home

improvement contractor could not prevail in a foreclosure suit because he failed to
obtain a signed completion certificate for repairs, F.S. 520.81 (2013);
5.

However, Goldsten v. Betty Ginsburg Interior Design, Inc., 519 So. 2d 645

th

(4 DCA 1987) interpreting F.S. § 520.61, now F.S. § 520.69(1) (2013)): A contract that
does not create a security interest does not qualify under the “Home Improvement Act”;
6.

A private right of action to recover an amount equal to the finance charges

and any fees charged to the owner by reason of delinquency, costs and attorney fees
exists under F.S. § 520.98(2) for willful violation of the Act;
7.

The FTC holder in Due Course Rule (16 C.F.R. Part 433) is similar to F.S.
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§ 520.88(4) (2013). Assignees are subject to all claims or defenses.
F. MAGNUSON-MOSS WARRANTY ACT, 15 U.S.C. §§ 2301-2312; 16 C.F.R. §§
700.1-703.8
This federal act provides minimum standards for warranties on consumer
products, and consumer remedies for violations.
1.

A home improvement contract is covered by the Magnuson-Moss Act when

it involves a “consumer product,” defined as “any tangible personal property which
is distributed in commerce and which is normally used for personal, family, or
household purposes (including any such property intended to be attached to or
installed in any real property without regard to whether it is so attached or
installed).” 15 U.S.C. § 2301(1). Federal regulations clarify that “separate items of
equipment attached to real property, such as air conditioners, furnaces and water
heaters” are covered by the Act, 16 C.F.R. § 700.1(c), but the Act’s protections do
not generally attach to “wiring, plumbing, ducts, and other items which are integral
component parts of the structure.” 16 C.F.R. § 700.1(d). The Act requires clear
and conspicuous disclosure of each full or limited warranty prior to the sale. 15
U.S.C. § 2302.
2.

If a written warranty is given, the seller is prohibited from disclaiming

implied warranties, 15 U.S.C. § 2308(a).
3.

Before asserting a Magnuson-Moss claim, a buyer must first give the

warrantor a reasonable opportunity to cure after notice of the defect, 15 U.S.C.
§ 2310(e), and must first use any qualifying dispute resolution procedure which the
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warrantor has established, 15 U.S.C. § 2310(a)(3)(i).
4.

Violations of the Act include:
a. The failure to honor written warranties, 15 U.S.C. § 2304(a)(1), or
implied warranties 15 U.S.C. § 2304(a)(2);
b. The failure to make warranties available for inspection prior to the sale,
15 U.S.C. § 2302(b)(1); 16 C.F.R. § 702.3(a) (door-to-door sellers are
specifically obligated to comply with this requirement, 16 C.F.R. §
702.3(d); and,
c. The failure to comply with the disclosure requirements of the Act, 15
U.S.C. § 2302(a).

5.

Consumers may claim damages and other legal and equitable relief, 15
U.S.C. § 2310(d)(1). Costs and attorney fees may be awarded to a
prevailing consumer. 15 U.S.C. § 2310(d)(2).

G. COMMON LAW AND OTHER STATUTORY CLAIMS
1.

Additional implied and express warranty claims (quality of work, materials)

can be made under Article 2 of the U.C.C. if the sale is of goods, as opposed to services.
F.S. § 672.313 (2013) sets forth the requirements for creating an express warranty under
the U.C.C., while F.S. § 672.315 (2013) outlines the U.C.C.’s implied warranty of fitness
for a particular purpose.
2.

Fraud. The elements of fraud (misrepresentation or omission of material

fact made with the intent to deceive and to induce reliance, justifiable reliance and
damages) must be proved by clear and convincing evidence. The remedy is rescission
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and cancellation of the mortgage or damages.
3.

Unconscionabilitv. A court sitting in equity may provide relief from a contract

if it finds that the circumstances surrounding the entry into the contract, the terms of the
contract itself, evidence of gross inequity of bargaining power, the presence of deception
on the part of the seller, and/or other circumstances establish that enforcement of the
contract would be unconscionable. See Williams v. Walker Thomas Furniture Co., 350
F.2d 445 (D.C. Cir. 1965). Upon a finding of unconscionability, the court has the power to
refuse to enforce the entire contract or the unconscionable provision, or may restrict the
operation of the terms to avoid an unconscionable result.
4.

Florida Deceptive and Unfair Trade Practices Act, F.S. § 501.201, et

seq., provides protections for consumers from unconscionable, deceptive, or unfair
acts or practices in the conduct of any trade or commerce.
5.

Racketeer Influenced and Corrupt Organizations Act (RICO),18 U.S.C.

§§ 1961- 1968 provides a private right of action for people injured in their business
or property by reason of a violation of the Act, 18 U.S.C. § 1964(c). The violation
could take the form of a home improvement contract based on a fraudulent scheme
with a pattern of mail or wire fraud.
6.

Florida’s Civil Remedies for Criminal Practices Act. – F.S. Chapter

772.11(1)(2013) requires clear and convincing proof of a pattern of criminal activity
and provides for treble damages, attorney fees and costs. F.S. § 895.05(b)
authorizes injunctive relief; F.S. Chapter 895 is Florida’s RICO Act, which is
applicable to cases involving racketeering and illegal debts.
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7.

Fraudulent Practices – The following crimes listed under F.S. chapter 817

may be used as a predicate act for a RICO claim:
a. F.S. § 817.54, which defines the crime of obtaining a mortgage or
promissory note by false representation.
b. F.S. § 817.38, which defines the crime of simulated process;
c. F.S. § 817.40, which defines the crime of false, misleading and deceptive
advertising and sales;
d. F.S. § 817.412, which defines the crime of sale of used goods as new.
8.

Theft - F.S. § 812.014 defines the crime of theft. This crime can also be

used as a predicate act for a RICO claim.
9.

Usury. F.S. Chapter 687 - A loan is usurious when the interest charged

exceeds the lawful rate. Under Florida law, a contract for the payment of interest upon “a
loan, advance of money, line of credit, or forbearance to enforce the collection of any
debt, or upon any obligation whatever,” is usurious if “at a higher rate of interest than
the equivalent of 18 percent per annum simple interest,” F.S. 687.02(1), unless the
amount or value of the “loan, advance of money, line of credit, forbearance to enforce
the collection of a debt, or obligation exceeds $500,000,” in which case it is usurious if
the rate of interest that is described in F.S. § 687.071(2). A usurious transaction has
four (4) elements:
(1) An express or implied loan;
(2) An understanding between the parties that the money loaned shall be
returned;
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(3) An agreement that a greater rate of interest than is allowed by law
shall be paid or agreed to be paid; and
(4) The existence of a corrupt intent to take more than the legal rate for
the use of the money loaned. Rollins v. Odom, 519 So.2d 652 (Fla. 1st
.DCA) rev. den. 529 So.2d 695 (Fla.1988); Dixon v. Sharp, 276 So.2d
817 (Fla. 1973).
Usury is unlawful in Florida, F.S. § 687.03(1) (2013); F.S. § 687.071(2),(3), and
the interest portion of a usurious contract is unenforceable. F.S. § 687.04. A person
who extends credit at a rate higher than 25 percent per annum is guilty of a criminal
offense. F.S. § 687.071(2),(3).
10.

Truth in Lending (TILA) – 15 U.S.C. §§ 1601-1667(e); 12 C.F.R. Part 226.

Under 15 U.S.C. § 1602(f), most home mortgages are subject to the disclosure
requirements of the federal Truth-In-Lending Act, 15 U.S.C. §1638. The required
disclosures include the annual percentage rate, finance charge, amount financed,
security interest, total of payments and a payment schedule, 15 U.S.C. § 1638(a); 12
C.F.R. § 226.23(a)(3) n. 48.
Notice of the right to rescind is also required for certain non-purchase money
residential mortgage credit, 15 U.S.C. §1635(a). If the borrower is able to prove that she
“did not receive the required notice and did timely exercise her right to rescind, the
mortgage would be void and the parties entitled to be returned to the status quo.” Yslas
v. D.K. Guenther Builders. Inc., 342 So.2d 859 (Fla. 2d DCA, 1977). Actual damages,
statutory damages, costs and attorney fees can also be awarded. 15 U.S.C.
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§1640(a);15 U.S.C. §1635(g). Creditors must strictly comply with TILA. “Liability will
flow from even minute deviations from requirements of the statute and Regulation Z”.
Shroder v. Suburban Coastal Court, 729 F.2d 1371, 1380 (11th Cir. 1984).
Harm need not be shown for recovery under TILA. “An objective standard is used
to determine violations of the Truth-In-Lending Act based on the representations
contained in the relevant disclosure documents; it is unnecessary to inquire as to the
subjective deception or misunderstanding of particular consumers.” Zamarippa v. CY’s
Car Sales. Inc., 674 F.2d 877, 879 (11th Cir. 1982).
If a disclosure is one of the five designated as “material” at 12 C.F.R Section
226.23(a) (3) n. 48, then any error with regard to that disclosure, unless within the $5.00
or $10.00 tolerance, depending on the size of the transaction for the finance charge, 12
C.F.R. § 226.18(e) n. 41, extends the rescission period. Steele v. Ford Motor Credit Co.
783 F.2d 1016, (11th Cir. 1986). Any deficiency in the notice of the right to rescind
triggers a right to rescind. Michel v. Beneficial Consumer Discount Co., 140 B.R. 92,
100, (Bank R.E.D, Pa. 1992).
State and federal courts have concurrent jurisdiction over TILA. 15 U.S.C.
§ 1640(e). A consumer can raise TILA rescission simultaneously as a defense to a state
foreclosure proceeding and as an affirmative claim in federal court.
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PART EIGHT:
HOMEOWNERS INSURANCE

A. INTRODUCTION
This paper is intended to serve as a guide for the general practitioner representing a
policyholder claiming benefits under a homeowner’s policy of insurance. As most
homeowner’s insurance policies issued today are standardized across the industry, the
principles outlined herein will generally apply no matter which particular insurer issued the
policy. However, as the specific policy language may vary from insurer to insurer, I strongly
urge the practitioner to carefully read the language of the particular policy with which you
are dealing.
B. BASIC COVERAGE ISSUES
The first step in analyzing any homeowner’s insurance policy is determining what
property is covered, who is an insured and what perils are insured against. Covered
property typically includes the dwelling on the residence premises, including structures
attached to the dwelling. (Usually the location specifically described on the declaration
page). Coverage is also typically provided for other structures on the residence premises
set apart from the dwelling by a clear space such as a guest house, tool shed, etc.
C. TYPES OF PROPERTY COVERED
Coverage is generally provided for personal property owned or used by the insured
anywhere in the world. The following items of personal property are typically excluded from
coverage: animals, birds or fish; motor vehicles or all other motorized land conveyances
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(however, motorized golf carts and their equipment are usually covered); aircraft and parts;
property of roomers, boarders, tenants or other residents not related to an insured; property
in an apartment regularly rented or held for rental to others; business data, including
electronic data and computer disks; and credit cards or fund transfer cards. Most policies
have special limits of liability which limit the amount of loss to be paid, in the aggregate, for
certain specified items of personal property which typically includes money, gold and silver;
securities and letters of credit; watercraft; loss by theft of jewelry, watches, precious stones,
fur, silverware, goldware, firearms; and motorized golf carts.
D. LOSS OF USE COVERAGE
Most policies also include coverage for loss of use, including additional living
expenses (ALE). This coverage indemnifies an insured for the necessary increase in living
expenses so the insured’s household can maintain its normal standard of living, if a covered
loss to the dwelling makes that part of the residence premises not fit to live in. Generally,
payment is made for the shortest time required to repair or replace the damage or, if the
insured permanently relocates, the shortest time required for the insured’s household to
settle elsewhere. In either case, most policies have a maximum benefit period of twelve
(12) months. Most loss of use provisions also provides indemnity for the loss of rental
income when the dwelling becomes uninhabitable. This coverage pays for the fair rental
value of that part of the residence premises rented to others or held for rental less any
expenses that are no longer incurred while the premises are not fit to live in, if a covered
loss to the dwelling makes that part of the residence premises rented to others or held for
rental, not fit to live in.
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E. ADDITIONAL AND EXTENDED COVERAGE
Most policies provide additional or extended coverages, sometimes at an increased
premium, for the following when associated with a covered property loss: debris removal;
reasonable repairs taken to prevent further damage to the property; damage to trees,
shrubs and other plants; fire department service charges; credit card, fund transfer, forgery
and counterfeit money; fines or assessments levied by a property owner’s association as a
result of direct loss to the property; collapse; lock replacement; refrigerated products; land;
glass or safety glazing material; landlord’s furnishings; and increased building costs as a
result of ordinance or law.
F. WHO IS INSURED
The practitioner next needs to determine who is an insured under the policy.
Policies generally include as insureds the named insured(s) listed on the declaration page;
residents of the named insured’s household who are relatives or other persons under the
age of 21 and in the care of any person named above. In analyzing whether an individual is
a resident of the insured’s household, the court will look at the totality of the circumstances,
including the intent of the particular individual. General Guaranty Ins. Co.
v. Broxsie, 239 So. 2d 595, 597 (Fla. 1st DCA 1970) and Taylor v. USAA, 684 So. 2d 890
(Fla. 5th DCA 1996). A student away from home at school can still qualify as a resident of
his parent’s household. Seitlin & Co. v. Felix Ins. Co. , 650 So. 2d 624 (Fla. 3rd DCA
1994). Similarly, one who is away in military service can still be a resident of his/her
primary physical residence. Taylor, supra.
G. WHAT PERILS ARE INSURED
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Finally, a determination must be made as to what specific perils are insured against.
With respect to the dwelling, certain homeowner’s forms provide coverage for all direct
physical loss to property unless specifically excluded, while other forms specifically set forth
the “Perils Insured Against.” Regardless of the policy form, most policies will not cover loss
resulting from the following events:
a.

Pressure or weight of water damaging a fence, pavement, patio,
swimming pool, foundation, bulkhead or dock. See Wallach v.
Rosenberg, 527 So.2d1386 (Fla. 3d DCA 1988) (noting that a jury
question existed as to whether pressure, in part, caused collapse of
sea wall.)

b.

Theft in and to a dwelling under construction of materials and
supplies used in construction. See Diaz v. Florida Insurance
Guaranty Association, 650 So.2d 675 (Fla. 3d DCA 1995).

c.

Vandalism and malicious mischief, if a dwelling has been vacant for
more than thirty (30) consecutive days before a loss.

d.

Constant or repeated seepage or leakage of water over a period of
weeks, months, or years from within a plumbing, heating or airconditioning system. Please note that the purpose of this exception is
to preclude coverage for a slow leak which goes on unabated for a
significant period of time. Coverage is not precluded for sudden water
loss causing damage from a plumbing, heating, air- conditioning or
household appliance.

e.

Ordinary wear and tear and deterioration are not covered under the
policy. Nor is there coverage for damage caused by a latent defect or
mechanical defect. Therefore, damage caused by, or attributable to,
a failure to maintain or preserve the dwelling will not be a covered
peril under the policy.

f.

Settling, shrinking, bulging, or expansion, including resulting
cracking of pavements, foundation walls, floors, roofs or ceilings are
not covered. As a result, general settling and/or cracking to a home
unrelated to an outside force will not be covered. See Gutman v.
American Motorists Insurance Company, 410 So.2d
1001 (Fla. 3d DCA 1982) (settlement cracks in 45 year old home
not covered under homeowner's policy).
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g.

Smog, rust or other corrosion, mold, wet or dry rot. h.
Birds, vermin, rodents or insects.

1. Personal Property – Covered Perils
With respect to personal property, the standard homeowner’s policy typically lists
those events which constitute covered perils. The enumerated perils covered by the
standard form include:
a.

Fire/lightening;

b.

Windstorm or hail. It should be noted that rain damage will only be
covered if the direct force of the wind creates an opening in the
structure through which the rain enters. See New Hampshire
Insurance Company v. Carter, 359 So.2d 52 (Fla. Ist DCA 1978). The
policy does not provide coverage for damages which result solely due
to a leaky roof. Stufflebean v. Fireman 's Fund Insurance Company,
710 S.W.2d 931 (Mo. App. W.D. 1986).

c.

Explosion;

d.

Riot or civil commotion;

e.

Vehicles;

f.

Vandalism or malicious mischief. Coverage for vandalism applies even
though the damage may have occurred in the course of an uncovered
event, i.e., a burglary. See Allstate Insurance Company v. Coin-O-Mat
Inc., 202 So.2d 598 (Fla. Ist DCA 1967) Damage by a wild animal,
however, will in all likelihood not constitute
vandalism. See Montgomery v. United Services Automobile
Association, 886 P.2d 981 (N.M. Ct. App. 1994) (noting that a bobcat
lacked the intent necessary to commit an act of vandalism) Id. at 981.

g.

Theft is generally covered, as is attempted theft and loss of property.
However, theft is not covered if committed by or at the direction of an
insured. Further, no theft is covered if it occurs to a dwelling under
construction. A theft may include items lost in an unlawful
repossession, even if performed in good faith. St. Paul Fire & Marine
Insurance Company v. Pensacola Diagnostic Center and Breast Clinic,
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505 So.2d 513 (Fla. Ist DCA 1987). Property of a student, who is an
insured, is covered while at a residence away from home if the insured
has been at said residence at any time during the forty-five (45) days
immediately before the loss.
h.

Accidental Discharge or Overflow of Water - discharge of water
from a plumbing, heating, air-conditioning system, automatic
sprinkler or household appliance is covered. The discharge must
originate on the residence premises. The term household
appliance means a device that performs a task in or around the
home. It does not include items such as a waterbed. See West
American Insurance Company v. Lowrie, 600 So.2d 34 (Fla. 3rd
DCA 1992). Further, a discharge of water resulting from a backup
or discharge occurring off premises is not covered. Hallsted v. Blue
Mountain Convalescence Center, 595 P.2d 514 (Wash. Ct. App.
1979) (sewer backup causing damage is not a covered event).

2. Policy Exclusions
Most policies also have a list of exclusions that operate to preclude coverage to
both the dwelling and personal property losses, and if such exclusion applies, the policy
will afford no coverage regardless of the item or property involved. Most policies carry
an exclusion for damage caused by earth movement, which is usually defined as loss
caused by the earth sinking, rising, or shifting. However, the Florida Supreme Court
has recently held that, in the absence of specific policy language to the contrary, this
exclusion applies only where the earth movement results from natural events as opposed
to man-made events such as road blasting. Fayad v. Clarendon Nat’l Ins. Co.,
899 So. 2d 1082 (Fla. 2005). An exception to this exclusion applies where the policy has
a sinkhole collapse endorsement. Zimmer v. Aetna Insurance Company. 383 So.2d
992 (Fla. 5th DCA 1980).
An exclusion typically exists for ordinance or law coverage, which means damage
or expense caused by the enforcement of any ordinance or law regulating the
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construction, repair or demolition of a building.218 See State Farm Fire & Casualty Co. v.
Metropolitan Dade County, 639 So. 2d 63 (Fla. 3d DCA 1994) (improvements to homes
damaged by Hurricane Andrew to bring them into compliance with code is not covered).
Damage from flood or rising surface waters is typically excluded. This includes water
which backs up from a sewer or drain. However, direct loss caused by fire, explosion,
or theft resulting from water damage is covered. A loss resulting from war or nuclear
hazard is also typically the subject of an exclusion.
No property coverage is provided for any loss arising from an intentional act
committed by or at the direction of an insured. Further, there is no coverage for
damage resulting from an insured’s neglect after a covered loss. An insured is required
to use all available reasonable means to protect and preserve property following a loss.
Failure to do so will preclude any coverage for loss or deterioration, which occurs after
the insured event. McCorkle v. Valley Forge Ins. Co., 665 S.W. 2d 898 (Ark. Ct. App.
1984).
H. THE INSURED’S POST-LOSS DUTIES
In addition to establishing that a particular loss is covered, most policies contain a
laundry list of post-loss duties an insured must comply with or potentially risk a forfeiture of
coverage. These duties include giving the insurer and/or its agent prompt notice of the loss;
notifying the police in case of loss by theft; protecting the property from further loss;
preparing an inventory of damaged personal property showing its quantity, description and
actual cash value; and submitting a signed, sworn proof of loss. As often as the insurer
218

Most property insurers will provide ordinance and law coverage by way of a policy endorsement for an
additional premium
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reasonably requires, the insured will also be required to show damaged property; provide
records and documents requested and permit copies to be made; and submit to an
Examination Under Oath “(EUO)” while not in the presence of any other insured. An
insured’s refusal to comply with a demand for a EUO can be considered a material breach
of the contract which will preclude an insured from recovery under the policy. Goldman v.
State Farm Fire General Insurance Company, 660 So. 2d 300 (Fla. 4th DCA 1995) and
Stringer v. Fireman’s Fund Insurance Co., 622 So. 2d 145 (Fla. 3rd DCA 1993). It is
important to note that a policy provision requiring an EUO is a condition precedent to suit
rather than a “cooperation clause.” Thus, an insurer need not show prejudice to validly deny
a claim based on an insured’s failure to submit to a EUO. Goldman, supra. Even an offer to
submit to a deposition following the filing of suit will not excuse the failure to attend a EUO.
Goldman, supra.
I. LOSS SETTLEMENT
Most standard homeowner’s policies give an insurer the option to settle covered
property losses by either paying the insured the actual cash value (ACV); replacing or
paying the insured the cost to replace the property with property of like kind, quality, age
and condition; or paying the insured the cost to repair or restore the property to the
condition it was in just before the loss.
J. REPLACEMENT COST COVERAGE
An insured can purchase, for an extra premium, a rider or endorsement for
replacement cost coverage. Replacement cost is typically defined as the cost, at the time
of loss, of a new item identical to the one damaged, destroyed or stolen. Replacement cost
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insurance is designed to cover the difference between what property is actually worth
(ACV) and what it would cost to rebuild or repair that property. It is insurance on the
property’s depreciation. Most replacement cost endorsements provide, and courts that
have interpreted such endorsements have held, that an insurance company’s liability for
replacement cost does not arise until the repair or replacement has been actually made.
State Farm Fire & Casualty Co. v. Patrick, 647 So. 2d 983 (Fla. 3rd DCA 1994).
Additionally, most policies impose a time limit, usually 180 days after the date of the loss,
for the insured to replace the property and make a claim for the replacement cost. The
practitioner must be aware, however, that Florida Statute §627.7011 was amended in
2005 and now requires that the insurer pay full replacement cost coverage up front,
regardless of whether the insured actually replaces the property. Therefore, if your claim
arises after July 1, 2005, the effective date of the amended statute, an insured is entitled
to full replacement cost coverage upon the loss of property.
An insurer loses its option of repairing as opposed to replacing damaged property
where a statute, rule or regulation requires that the insured replace damaged property.
Northbrook Property & Casualty Ins. Co., v. R & J Crane Service, Inc., 765 So. 2d 836 (Fla.
4th DCA 2000) (“Because we conclude that the insurance contract must be interpreted in
light of existing statutes and regulations surrounding its subject, we hold that where the
OSHA regulations preclude repair of the property, the insurer is obligated to replace, rather
than repair the damaged crane.”) Also, where the insurer elects to repair the damaged
property rather than pay its value, and where the insurer selects the repair contractor, the
insurer can be held liable for any consequential damages resulting from the contractor’s
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negligence or any unreasonable delay in making the repairs. Travelers
Indemnity Co. v. Parkman, 300 So. 2d 284 (Fla. 4th DCA 1974) and Coleman v. American
Bankers Ins. Co. of Florida, 228 So. 2d 410 (Fla. 3rd DCA 1969).
K. APPRAISAL
For the purported purpose of avoiding protracted and expensive litigation arising
from property claims, insurers insert appraisal provisions in most standard homeowner’s
policies. However, as will be discussed in further detail below, these provisions are often
times used by insurers to gain both an unfair economical and tactical advantage over its
insured during the claims process. With the exception of minor variations in the
terminology employed, most appraisal provisions take the following form:
“If you and we do not agree on the amount of the loss, either
party can demand that the amount of the loss be determined by
appraisal. If either makes a written demand for appraisal, each
will select a competent, independent appraiser and notify the
other of the appraiser's identity within 20 days of receipt of the
written demand.
The two appraisers will then select a competent, impartial
umpire. If the two appraisers are not able to agree upon the
umpire within 15 days, we can ask a judge of a court of record in
the state where the residence premises is located to select an
umpire.
The appraisers will then set the amount of loss. If they submit a
written report of any agreement to us, the amount agreed upon
will be the amount of loss. If they fail to agree within a
reasonable time, they will submit their differences to the umpire.
Written agreement signed by any two of these three will set the
amount of the loss. The party selecting that appraiser will pay
each appraiser. Other expenses of the appraisal and the
compensation of the umpire will be equally paid by you and us.”
Recently, there have been many reported appellate decisions regarding the
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procedural and substantive aspects of the appraisal process. As reflected in the above
appraisal clause, either the insured or the insurer can demand that the amount of the loss
be determined by appraisal, where a disagreement as to the amount of the loss exists.
However, before submitting to the appraisal process, the practitioner must first determine
whether appraisal is appropriate, whether it has been prematurely demanded and whether
the insurer has waived its contractual appraisal rights.
1. Appropriateness of Appraisal
In determining whether appraisal is an appropriate method of dispute resolution, the
practitioner must be mindful that Florida courts have consistently held that appraisal is
appropriate only to determine the amount of the loss, while questions of coverage are for
the courts. See USF & G v. Romay, 744 So. 2d 467 (Fla. 3rd DCA 1999) (“Arbitrable issues
involved with appraisal, by their nature, are narrowly restricted to the resolution of specific
issues of actual cash value and the amount of the loss”). Compare with Johnson v.
Nationwide Mutual Ins. Co. 828 So. 2d 1021 (Fla. 2003) (Causation is a coverage question
for the court when an insurer wholly denies that there is a covered loss and an amount of
loss question for the appraisal panel when an insurer admits a covered loss, but the
amount is disputed.)
Appraisal is appropriate only if there exists an actual disagreement as to the amount
of the loss. In other words, the disagreement necessary to trigger appraisal cannot be
unilateral. Romay, supra. Do not permit an insurer to invoke the appraisal clause if the
insurer has not independently determined the amount of the claimed loss. (“In other words,
by the terms of the contract, it was contemplated that the parties would engage in some
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meaningful exchange of information sufficient for each party to arrive at a conclusion before
a disagreement could exist”). Romay, supra. A corollary to this rule is that an insured must
comply with the policy’s post-loss duties prior to attempting to compel appraisal. Romay,
supra. ("The nature of the post-loss obligations are merely to provide the insurer with an
independent means by which to determine the amount of the loss, as opposed to relying
solely on the representations of the insured.") See also Scottsdale v. University at 107th
Avenue, Inc., 827 So. 2d 1016 (Fla. 3rd DCA 2002).
Finally, be aware of policies that contain language that gives the carrier the right to
continue to deny a claim post-appraisal. This language often takes the following form: “If
we submit to an appraisal, we still retain our right to deny the claim.” The Florida Supreme
Court in State Farm Fire and Casualty Co. v. Licea, 785 So. 2d 1285 (Fla. 1996); held that
such a clause was not void for lack of mutuality of obligation, but only to the extent that the
clause is interpreted as referring to the insurer’s right to dispute coverage as a whole and
issues of whether there has been a violation of the usual policy conditions of fraud, lack of
notice and failure to cooperate.
2. Department of Insurance Mediation
Even where appraisal is appropriate to resolve a dispute as to the amount of the
loss, make sure the insurer has offered the insured his/her statutory right to participate in a
Department of Insurance sponsored mediation prior to appraisal. See § 627.7015, Fla.
Stat. The Florida Legislature, when it enacted § 627.7015, recognized that appraisal is not
always the quick, inexpensive means of dispute resolution that insurers portray it to be and
when it stated:
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(1)

“There is a particular need for an informal, non-threatening forum for
helping parties who elect this procedure to resolve their claims
disputes because most homeowner’s insurance policies obligate
insureds to participate in a potentially expensive and time-consuming
adversarial appraisal process prior to litigation… This section is
available with respect to claims under personal lines policies for all
claimants and insurers prior to commencing the appraisal process, or
commencing litigation… This section does not apply to commercial
coverages, to private passenger motor vehicle insurance coverages, or
disputes relating to liability coverages in policies of property insurance.”

Subsection (2) of the statute mandatorily requires that the insurer notify all firstparty claimants of their right to participate in the mediation program under this section, at
the time a first-party claim is filed.
3. Implied Waiver of Appraisal Right
The statute was amended in 2005 to provide that an insurer who fails to comply
with the statute by notifying a first-party claimant of their right to statutory mediation,
waives their contractual right to demand appraisal to determine the amount of the loss.
An insurer may also waive its right to appraisal where it takes action inconsistent
with the use of appraisal to resolve the dispute.

Gray Mart, Inc. v. Fireman’s Fund Ins.

Co., 703 So. 2d 1170 (Fla. 3rd DCA 1997); U.S. Fire Ins. Co. v. Franko, 443 So. 2d 170
(Fla. 1st DCA 1983) and Finn v. Prudential-Bache Securities, Inc., 523 So. 2d 617 Fla. 4
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DCA 1988). Florida courts recognize that a party’s contractual right to appraisal may be
waived by actively participating in a lawsuit. Gray Mart, supra. Filing an answer without
asserting the right to appraisal, initiating a legal action without seeking appraisal and
counterclaiming without raising the issue of appraisal will act as a waiver. Phillips v.
General Accident Ins. Co. of America, 685 So. 2d 27 (Fla. 3rd DCA 1996); Transamerica
Ins. Co. v. Weed, 420 So. 2d 370 (Fla 1st DCA 1982). However, the Court held in
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Phillips, supra, that an insured did not waive the right to arbitration by serving discovery
limited in scope and for the only purpose of obtaining information relevant to the trial
court’s determination of whether the right to arbitration was present. Until recently, a
conflict existed in the District Courts of Appeal as to whether a showing of prejudice is
indispensable to a finding of waiver of the right to arbitration or appraisal. The Florida
Supreme Court resolved this conflict in Raymond James Financial Services, Inc. v.
Saldukas, 896 So.2d 707 (Fla. 2005) when it held that an effective waiver of the right to
appraisal does not require proof of prejudice. It must be noted, however, that a mere
delay in the assertion of one’s right to arbitrate does not constitute waiver unless the
delay has given the party seeking appraisal an undue advantage or has resulted in
prejudice to another. Merrill Lynch, Pierce, Fenner and Smith, Inc. v. Melamed, 453
So.2d 858 (Fla. 4th DCA 1984). Similarly, an insurer’s failure to immediately demand
arbitration upon discovering that there is a large disparity between the insurer’s appraisal
and the insured’s appraisal did not constitute a waiver of the right to appraisal. U.S. Fire
Ins. Co. v. Franko, 443 So. 2d 170 (Fla. 1st DCA 1983). Finally, an insurer does not
waive its right to appraisal by failing to request appraisal prior to a homeowner filing suit
to collect benefits under the policy. Gonzalez v. State Farm Fire and Casualty Co., 805
So. 2d 814 (Fla. 3d DCA 2000).
4. Appraisal Procedures
If and when it is determined that appraisal is appropriate to resolve a given dispute,
the practitioner must be familiar with the procedural rules that govern appraisal, including
the selection of the appraisers and umpire. The starting point for this task is to reference
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the particular policy language involved. Most policies provide that both the insured and the
insurer each appoint a competent, independent appraiser. The two appraisers then select a
competent, impartial umpire. If the two appraisers are not able to agree upon an umpire,
either side can petition a court in the state where the residence premises is located to select
an umpire. I suggest that you do not, under any circumstances, accept the “neutral” umpire
recommended by the insurer or its appraiser. Invariably, this purported “neutral” umpire is a
person or firm who has previously been appointed as the insurer’s appraiser on other
claims. Instead, I recommend that the Court be petitioned to appoint a neutral umpire such
as a mediator or a retired judge.
5. Qualifications of Appraisers
The qualifications for each party’s selected appraiser are minimal. According to the
policy language, they must be competent and independent. An appraiser does not need to
be a lawyer, but can be a non-lawyer with expertise appropriate to the issues at hand.
Liberty Mutual Fire Ins. Co. v. Hernandez, 735 So. 2d 587 (Fla. 3rd DCA 1999). With
respect to the policy requirement that an appraiser be independent, one court has defined
this as an outside appraiser, unaffiliated with the parties and one where the appointing
party does not have an ownership interest in the firm designated to do the appraisal. Rios
v. Tri-State Ins. Co.,714 So. 2d 547 (Fla. 3rd DCA 1998). The Rios court also held that a
direct or indirect financial interest in the outcome of the appraisal does not require the
disqualification of an appointed appraiser. Thus, an appraiser paid by a contingent fee
percentage of the award was deemed to be an “independent appraiser” within the meaning
of an appraisal clause. See also Galvis v. Allstate Ins. Co., 721 So. 2d 421 (Fla. 3rd DCA
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1998).
6. Applicability of Arbitration Code
Until recently, a conflict existed among the District Courts of Appeal as to whether
appraisal clauses in homeowners’ insurance policies are considered agreements to
arbitrate and are governed by the Florida Arbitration Code. The conflict was resolved by
the Florida Supreme Court in Allstate Ins. Co. v. Suarez, 833 So. 2d 762 (Fla. 3rd DCA
2002), wherein the Court held that such clause contemplates an informal process which
is not governed by the Florida Arbitration Code.
7. Court Proceedings
Once the appraisal is concluded, make sure that the appraisal award is in writing
and signed by two of the three members of the appraisal panel. Pursuant to Florida
Statute § 682.12, upon application of a party to the appraisal, the court shall confirm an
award, unless a party makes a timely application to vacate, modify or correct the award
pursuant to § 682.13 or § 682.14, Florida Statutes. Upon application made within 90 days
after delivery of a copy of the award to the applicant, the court shall modify or correct the
award when: (a) there is an evident miscalculation of figures or an evident mistake in the
description of any person, thing or property referred to in the award; (b) the arbitrators or
umpires have awarded upon a matter not submitted to them or him and the award may be
corrected without effecting the merits of the decision upon the issues submitted; and (c)
the award is imperfect as a matter of form, not effecting the merits of the controversy.
Pursuant to § 682.13, Fla. Stat., upon application of a party, the court shall vacate
an award when: (a) the award was procured by corruption, fraud or other undue means;
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(b) there is evident partiality by an arbitrator appointed as a neutral or corruption in any of
the arbitrators or umpire or misconduct prejudicing the rights of any party; (c) the
arbitrators or umpire in the course of his jurisdiction exceeded their powers; (d) the
arbitrators or the umpire refused to postpone the hearing upon sufficient cause being
shown therefore or refuse to hear evidence material to the controversy or otherwise so
conducted the hearing, as to prejudice substantially the right of a party; and (e) there is no
agreement or provision for arbitration subject to this law, unless the matter was determined
in proceedings under § 682.03 and unless the party participated in the arbitration hearing
without raising the objection. Upon the granting of an order confirming, modifying or
correcting an award, a judgment or decree shall be entered in conformity therewith and be
enforced as any other judgment or decree. Section 682.15 Fla. Stat.
L. ATTORNEYS’ FEES, COSTS AND PREJUDGMENT INTEREST
Florida courts have consistently held that an insured, as a prevailing party, can
recover attorneys’ fees incurred during arbitration or appraisal proceedings pursuant
to § 627.428 and/or § 682.11, Florida Statutes. Insurance Company of North America
v. Acousti Engineering Company of Florida, 579 So. 2d 77 (Fla. 1991); Fewox v.
McMerit Construction Co., 556 So. 2d 419 (Fla. 2nd DCA 1989); and Scottsdale
Insurance Company v. DeSalvo, 748 So.2d 941 (Fla. 1999); See also a case handled
by the undersigned, Travelers Indemnity Insurance Company of Illinois v. Meadows
MRI, LLP, 900 So. 2d 676 (Fla. 4th DCA 2005). Compare with Nationwide Property &
Casualty Insurance Co. v. Bobinski, 776 So. 2d 1047 (Fla. 5th DCA 2001) wherein an
insured was denied an award of attorneys’ fees where the insured first filed suit after
124

the appraisal award had been rendered. The Court also determined that suit was filed
solely to obtain attorneys’ fees under the statute. Please note that the arbitrators or
appraisers are prohibited from determining an award of attorneys’ fees, unless the
parties confer jurisdiction on the arbitration/appraisal panel to decide entitlement to
attorneys’ fees and assess the amount of the fee. Acousti Engineering, supra.
Generally, the prevailing party to an appraisal proceeding is entitled to recover their
appraisal fees as costs of the proceeding. State Farm Fire and Casualty Co. v. Albert, 618
So. 2d 278 (Fla. 3rd DCA 1993) and American Indemnity Co. v. Coneau, 419 So. 2d 670
(Fla. 5th DCA 1982). However, if the policy specifically addresses this issue, the policy
language will control. Aries Ins. Co. v. Hercas Corp., 781 So. 2d 429 (Fla. 3rd DCA 2001).
The insured is entitled to recover prejudgment interest from the date of the appraisal
award. DeSalvo v. Scottsdale Insurance Company, 705 So. 2d 694 (Fla 1st DCA 1998)
(“Appraisal of insured property loss created liquidated damages entitling insured to
prejudgment interest from the date of the award.”)

By:

Richard M. Benrubi, Esquire

Liggio, Benrubi & Williams, P.A.
1615 Forum Place
Barristers Building, Suite 3b
West Palm Beach, Florida 33401
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Richard Benrubi is a partner in the law firm if Liggio, Benrubi & Williams, P.A. He is board
certified as a civil trial attorney and is a member of the Trial Lawyers Section of The
Florida Bar. Mr. Benrubi specializes in the representation of homeowners in insurance
litigation.
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PART NINE:
LONG TERM RECOVERY FROM CATASTROPHIC
DISASTERS

A. INTRODUCTION
In addition to emergent and short term assistance to families displaced or injured
by the disaster, there is also a long term impact on the community. It is often those
neighborhoods in the community most depended upon by low income households that
are most severely damaged. Affordable housing, particularly older market rate housing
and older mobile homes, are frequently decimated by hurricanes and floods. However, in
rebuilding efforts, while there is significant attention to the immediate needs of the low
income families displaced by the storm, there is often much less attention focused on
preserving or restoring their housing and communities. As a result a significant amount of
post disaster advocacy for resources must be devoted to insuring that housing and
community development efforts focused on very low and extremely low income
households receive at least the same amount of attention as those focused on higher
income households and their communities.
However, unlike the immediate needs of the displaced tenants and homeowners food, clothing, shelter, and health care - needs which FEMA and other emergency
agencies are specifically designed to address - long term needs are as varied as the
disasters themselves. Likewise, as opposed to the programmatic rules governing FEMA
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assistance, disaster Food Stamps, and the like, many of the issues arising during the long
term disaster response are simply disaster-specific applications of much broader legal
and policy issues. Each of these issues could deserve a manual on its own and it is
impossible to fully treat them within the scope of this manual.
Legal services advocates have a unique and vital obligation in that they are often
an initial point of contact for the low income community once the initial disaster medical,
food and shelter needs have been resolved. They also often have unique access to
decision makers in longer term response structures whether they be federal, state or local
government, PHAs or other ad hoc response entities. It is vital to take that obligation
seriously and to serve as a conduit for the needs of the community to those decision
makers, to introduce community leaders into those forums and to transmit policy
discussions from those forums to the local communities.
These are observations based on work in Florida after Hurricane Andrew in 1992
and in Florida and the Gulf Coast after the multiple hurricanes of the 2004 and 2005
Hurricane seasons. As is stressed throughout this article, each disaster is unique. Too
often communities respond to the needs of the last disaster, only to realize later that the
impact of the newest event is entirely different. Indeed, even within the same
communities the impact of the disaster can have dramatically different effects and create
significantly different needs.
What follows is an attempt to alert the reader to the existence of the longer term
issues we have seen, provide some overview as to identification and response and,
finally, to point the direction in addressing a solution.
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B. AFFORDABLE HOUSING RECOVERY
1. Introduction
Without question the most serious and fruitful long term housing advocacy
strategy for low income households is insuring that as much as possible of the existing
housing affordable to low income households is repaired and returned to the market as
housing, and continues to be affordable to those same households. This includes not
only subsidized housing but also low income market rate housing.
While disaster related damage is the most significant threat to the long term loss of
that housing it is not the only one.

Owners of rental properties with significantly

appreciated underlying land values may attempt to manipulate the disaster related
damage in an effort to convince the regulatory agency to remove any low income housing
restrictions. Local governmental agencies may attempt to use the disaster related
damage as a type of urban renewal, trying to discourage the return of unwanted
affordable housing. And finally, many owners of older affordable market rate rental
housing may simply be uninsured or under-insured and thus unable to fully repair the
damage.
While every disaster is unique in its range, severity and types of damage, there are
certain common themes that emerge during the recovery effort. These suggestions
attempt to provide some guidance as to various tasks and advocacy efforts that can be
undertaken in response to any serious disaster. By far one of the most important tasks is
to identify all of the affordable housing resources affected by the disasters and, to the
extent possible, shepherd them back to occupancy. This involves ongoing contact and
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communication with owners, regulators and tenants. It is also important to undertake
advocacy to access and target new resources so that these units might be made
available to extremely low income households. Finally it is important to work with local
governments to insure that new resources can work for the most needy of households
and to prevent “redevelopment” efforts designed to prevent the return of our most needy
clients to the “new” post-disaster city.
2. Identification of Low Income Housing Resources
The first step in any effort to insure that loss of affordable housing is minimized is
identifying the affordable housing resources that existed prior to the disaster. While it is
possible to do this after the disaster hits, it is far more efficient to conduct a census of
subsidized affordable housing long before any disaster strikes and to periodically update
the census. When a disaster hits, the tenants are scattered. To the extent there is a
realistic list of preexisting subsidized units, those scattered tenants can be organized
based on their pre-storm addresses and can become a powerful force for requiring the
restoration and repair of those buildings.
a) Subsidized Housing
i) Federal
Identifying subsidized housing is particularly difficult because there are so many
different sources of subsidy and there are few centralized databases listing subsidized.
While the properties can be roughly categorized by the type of subsidy, units are often
subsidized by more than one type of assistance. It is beyond the scope of this manual to
describe all of the possible sources of subsidies.

An excellent reference for federal
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subsidy programs is HUD Housing Programs: Tenants’ Rights (3d ed.), pp. 1/22 et seq.,
available from the National Housing Law Project.
ii) State
Florida also has state subsidy programs, funded through the Sadowski Act
Housing Trust Fund, Fla. Stat., 420.0001, et seq. and administered by the Florida
Housing Finance Corporation. The Corporation administers the principal state financed
rental program, SAIL (see Fla. Stat. 420.5087) , in a consolidated funding cycle with
federal Low Income Housing Tax Credits and HOME funds. An explanation of the
Florida state programs is available at the Corporation’s website,
http://www.floridahousing.org and the rules governing their administration are available in
the Fla. Adm. Code, 67-48.
iii) Local
Several counties and many cities also have locally administered affordable housing
programs which result in subsidized units with recorded regulatory agreements. Even
after you have listed all of the possible subsidy programs, obtaining the exact addresses
of all subsidized units is a difficult and tedious task, even before the disaster hits.
However, recently there are a few sources which can greatly assist in providing a
relatively complete listing of subsidized units. None of these sites are perfect so the
information provided by them while useful should be verified.
The Shimberg Center at the University of Florida has become a national leader in
developing a comprehensive “assisted housing inventory” and “public housing inventory”
which attempts to list all subsidized projects within the State of Florida, sorted by County
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and listed by address. The website further provides detailed information on each project,
including developer, number of units, types of subsidy, and expiration dates of subsidies.
The website is available at www.flhousingdata.shimberg.ufl.edu/ and has largely solved
the difficult issue of locating preexisting subsidized housing for housing advocates in
Florida.
A list of all units assisted with Low Income Housing Tax Credits can be found at
http://lihtc.huduser.org .
U.S. HUD maintains a database of Project Based Section 8 and HUD assisted
multifamily properties at http://www.hud.gov/offices/hsg/mfh/exp/mfhdiscl.cfm

The

information provided by this site is often dated and should be verified wherever possible.
b) Market Rate Affordable Housing
In addition to subsidized housing most communities have significant amounts of
affordable market rate housing, i.e., housing which rents, without subsidy, for a rate that is
affordable to low income households. This group includes older mobile home parks, as
well as older, unsubsidized but affordable rentals. In addition, it includes owner occupied
homes, often occupied by elderly couples who have paid off any existing mortgage.
While this housing is far more difficult to identify and quantify and is often overlooked in
disaster recovery, it is often a far more significant resource (in terms of numbers of units)
than subsidized units and far more at risk in a disaster.
This housing is also the least likely to survive a hurricane undamaged. Since
these units often have little property management, and are seldom visited by the
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landlords after a hurricane, it often falls to the legal services advocates and their partners
in the local community to document the needs of the occupants of these units.
3. Interim Policy Advocacy on Behalf of Displaced Tenants (Coordination and
Communication among Affordable Housing Providers)
a) Introduction
It is vital that there be communication between advocates, owners and regulatory
bodies on an ongoing basis during the recovery period. While the regulatory agencies
will often be in touch with their developers, advocates are frequently excluded unless they
proactively join the conversations. It is essential that certain policies be determined at the
outset to guide the recovery efforts. The following are examples of the type of
cooperative policies that might be considered by such a group.
b) Rent Rolls
It is vital that current rent rolls be obtained on every damaged project as soon as
possible. Tenants will be scattered by the disaster and the rent rolls are often the most
accurate picture of who occupied the units at the time of the disaster. The regulatory
agencies, such as the Florida Housing Finance Corporation or U.S. HUD, can be useful in
obtaining this information from the owners. Advocates and tenants can similarly apply
pressure on local Housing Authorities to preserve the rent rolls. Housing Authority rent
rolls are public records and can be requested by advocates to insure that the information
is preserved.
c) Right of Return
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It is important that the developers, regulators, landlords and advocates agree on a
common overall “right of return” policy. The basic policy should be that the tenants who
relocated due to the storm did so temporarily and have an absolute right to return when
all necessary repairs are completed. After Hurricane Andrew, U.S. HUD issued a
directive to its owners, requiring them to recognize the “right of return” of its tenants.
This “right of return” policy accomplishes several goals. First, it allows for an initial
communication with the tenants as to their rights (during the early period following the
storm when they are still visiting the storm damaged site.) Second, it ties the tenants to
the projects during the interim recovery period. Third, it prevents landlords from
“rescreening” tenants at the time of return. Essentially, tenants should be permitted to
return just as they were on the day before the storm. If something occurred in the interim
period that might be cause for eviction - they should be permitted to return and then be
subjected to an eviction proceeding. Our experience has been that this should be
presented as the norm as soon as possible. When this policy is presented shortly after
the disaster, it can be attractive to all parties as the landlords and the tenants simply want
things to return to normal.
d) Tenant Communication
It is also important that owners maintain communication with their tenants and, to
the greatest extent possible, secure forwarding addresses. If the former tenants cannot
be located at the time the building is repaired any rights they might have to return will be
forfeited once the building has been filled. It is difficult for very poor tenants to maintain
contact under the best of circumstances. By obtaining an early “right of return”
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commitment, it is possible to provide tenants with an initial friendly and valuable
communication from the landlord - which will keep lines of communication open and
provide an incentive for the tenants to stay in touch. In addition, having an accurate rent
roll list allows for cross checking names with FEMA and other assisting agencies to insure
that families, who may be in temporary shelters, are informed when their former
apartments are ready to be reoccupied.
e) Ongoing Adaptive Policy Determination and Development
Housing program policy is not made with disasters in mind. Each disaster is sui
generis, creating its own unique need for ad hoc policy determinations. While
establishing a “right of return” policy answers a number of policy questions, the
disintegration of families during the stress of relocation will present a myriad of issues.
For example, how do developers accommodate families who have separated in the
interim and now need two smaller units? Ongoing communication between the
regulatory agencies, the owners and tenant advocates creates a forum for discussing
these ad hoc policies and attempting to create some regularity of decision making.
4. Insuring the Restoration of All Affordable Housing (Establishing Complete
Restoration as the Goal)
Complete restoration of all affordable housing, including all public housing, must be
the norm - the standard - for all advocacy efforts. All of the previously described
advocacy efforts - obtaining rent rolls, fostering communication, establishing a right of
return - are designed to both operate with and to independently encourage the complete
restoration of all affordable units.
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If there is an ongoing communication effort, then it will be easier to distinguish and
focus on those few projects for which complete restoration is most problematic. There
are several possible reasons for a failure to repair and each has to be focused on
separately.
a) Insufficient Funds
Most regulated projects should be fully insured as a condition of their governmental
assistance. Therefore, it should be rare that a governmentally subsidized privately
owned project fails to have sufficient insurance to fully repair. Any argument that a
project is under-insured should be very closely examined. Public Housing projects, on
the other hand, may have such a great deal of deferred maintenance that restoration
overwhelms the resources of the local housing authority. Therefore, it may be important
to insure that any state or federal affordable housing disaster assistance program include
funds specifically designed to address the needs of under-insured projects.
b) Economic Disincentives to Repair
For certain private subsidized developers, the disaster could provide an excuse for
exiting the affordable housing restrictions on their units. Owners of Project Based
Section 8 developments, for example, who are committed to long term contracts with U.S.
HUD at fixed rents, may find it is far more lucrative to rebuild the units as market rate
rentals or condominiums. For such developers, there are strong incentives to exaggerate
their damages and the futility of repair in the hope that U.S. HUD will simply release them
from any restrictions. Depending on the circumstances, any such efforts by owners, with
or without HUD complicity, should be challenged. I am not aware of any disaster specific
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legal challenges. Advocates must use the same challenges that would be available
without a disaster - adapted to the disaster context. An excellent description of the legal
tools available for fighting attempts by owners or HUD to relieve themselves of low
income housing restrictions is contained in HUD Housing Programs: Tenants’ Rights (3d
ed.), supra., at Section 15.3, et seq. (for HUD subsidized projects) and at Section 15.4, et
seq. (for Project Based Section 8 Projects).
For certain Public Housing Authorities, a similar disincentive to repair exists as
they may wish to use the disaster as an excuse to demolish and “voucher out” a damaged
(and unwanted) public housing project. As with other federally assisted housing the same
challenges would be available as are available without a disaster. An excellent
description of the legal tools available for fighting attempts by Public Housing Authorities
to demolish existing public housing is contained in HUD Housing Programs: Tenants’
Rights (3d ed.), supra., at Section 15.2, et seq.
C. PARTICIPATION IN POST DISASTER RESOURCE ADVOCACY
1. Introduction
After a serious disaster, every community will organize to focus local, state and
federal advocacy for sufficient resources to respond and recover. This organizational
effort may be organized privately or by the government. The Hurricane Andrew post
disaster resource advocacy effort, called “We Will Rebuild”, was organized in Miami-Dade
County by private and public community leaders. The post 2004 Hurricane season state
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wide rebuilding effort was spearheaded by Governor Bush’s Hurricane Housing Working
Group, working out of the Governor’s Office.219
In either case it is vital that advocates for the needs of extremely low income
households be part of these housing advocacy efforts. Extremely low income families,
less than 30% AMI, consistently have some of the most severe housing needs as a result
of the hurricanes in Florida. These families frequently reside in structures less able to
withstand the storm, have few, if any, personal or family resources to assist with recovery,
and are often at the mercy of others, landlords or mobile home park owners, regarding
restoring or replacing their damaged homes.
The needs of these families are as diverse as they are. They include households
that were homeless before the storm, as well as the many thousands of working poor,
including low wage workers, contingent workers, migrant workers and the unemployed, as
well as the elderly and the disabled. Many of these households are the workforce for our
most important industries - tourism, agriculture, personal services. Therefore, providing
diverse types of housing assistance for these families is a significant challenge in the
post disaster recovery period.
It is important to remember, even after emergency shelter is provided, these
households will have both “interim” and “long term” needs, and both of these needs must
be addressed. Many of these households will be without adequate housing months after
the storms and will not be able to wait the one or two years for the development of new
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The National Disaster Housing Strategy, the Florida Disaster Housing Strategy and several County
Disaster Housing plans are available at
http://www.tbrpc.org/tampabaydisaster/disaster_housing/reference_documents.html
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subsidized housing opportunities. The families’ immediate needs must be addressed if
they are to take advantage of the long term programs.
The following are some of the principal types of assistance that can be requested
as part of any post disaster advocacy efforts:220
2. Increased Availability of Housing Vouchers and Rental Assistance
a) Federal Vouchers
The federal Section 8 housing voucher program is currently the single largest
resource for housing the extremely low income and very low income families in Florida.
Every effort should be made to seek any additional federal vouchers that may be
available. There is often a disincentive to request vouchers as the destruction of
affordable rental housing can sometimes render them virtually useless in the short term.
However, the private rental stock will almost certainly return more quickly than any new
construction. Moreover, much of the new construction is often HOME financed or Low
Income Housing Tax Credit financed, resulting in rents that are generally unaffordable to
extremely low income households. Section 8 vouchers is the single housing resource
which is guaranteed to provide affordable housing for extremely low income households.
After the 2005 Hurricanes Rita and Katrina, FEMA, through a partnership with
HUD, created a disaster specific housing voucher program, the Disaster Housing
Assistance Program (DHAP) - modeled on the Section 8 program but with eligibility tied to
the specific disaster. The program was limited to those affected by Rita and Katrina.
After Hurricane Sandy hit the northeast in 2013 HUD reinstituted a Sandy related DHAP
220

These suggestions for resource advocacy were taken from suggestions made to the Governor’s
Hurricane Housing Working Group, established by Governor Bush after the hurricane season of 2004.
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program. The DHAP program may be the future model for interim housing assistance.
Since it is disaster specific and uses FEMA funding, the rules can be more easily adapted
to the needs of the particular disaster. Since it is now administered by HUD it can utilize
the experience of that agency. However, it is temporary and does not, and cannot
provide the continuous long term rental assistance that a Section 8 housing voucher can
provide. We must remember that many low income people could not afford their housing
before the disaster and are unlikely to ever find affordable housing after the disaster.
Thus all advocacy must be focused, at least partly, on what will be the permanent housing
solution for these households.
b) Interim State Voucher Program
After the 2004 Hurricane season, Florida developed a short term supplemental
housing voucher program that could provide a “bridge” to permit poor workers to remain
in their communities as they await the development of longer term solutions.
c) Relocation Expense Subsidy
Needy families living in housing damaged by hurricanes often need relocation
expenses such as security deposits, utility payment deposits, and first or last month’s rent
which are not provided for by FEMA. Such a fund can also be used for temporary
storage of household furnishings, moving costs, etc.
d)

Increased Availability of Interim FEMA Trailer Assistance

FEMA trailers are one of the few sources of “interim housing” in areas where there
are no units to rent with vouchers. Assuming that the newly constructed subsidized units
will take 18 months to two years to come on line, the only interim resources for extremely
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low income households will be rent subsidy programs or FEMA Trailers. After Hurricane
Andrew, the FEMA trailers were vital in providing a housing resource until the long term
subsidized housing resources began to return. FEMA should be urged to make maximum
use of trailers in situations where long term housing is not available.
3.

Prioritization of Funding
a) Targeting Extremely Low Income Households Must Be the Top

Priority
After every disaster, significant amounts of one time funds are identified. Housing
advocates must advocate not only with respect to the amount of these funds but, more
importantly, with respect to the prioritization of their expenditure. One of the highest
priorities must be rental housing for the extremely low and very low income households.
After a severe storm or series of storms, privately owned, unsubsidized affordable
housing will often virtually cease to exist in the areas hit hardest by the hurricanes. That
housing cannot be replaced at the same rents without significant subsidies.
b) We Must Advocate for Development of Imaginative Deep Subsidy
Programs to Assist the Lowest Income Households
One of the objections to programs targeted exclusively to the lowest income
households is that they fail in the absence of an ongoing operating subsidy.

While this

notion should be confronted directly, the desperate and difficult situations after a serious
disaster can sometimes be utilized to gain acceptance for programs and policies that
might otherwise be rejected as too highly targeted, or too novel. The following are a few

141

programs that were suggested to the Governor’s Hurricane Housing Working Group
following the 2004 storms:
(i) Community Land Trust
It was suggested that Florida should provide subsidies to impacted counties for the
purpose of purchasing mobile home park properties to be used for housing extremely and
very low income families for a term of no less than 50 years. Priority could be given for
the purchase of properties that suffered damage in the hurricanes and are in danger of
being converted to uses which do not serve the extremely and very low income. Local
governments could transfer title to the properties to community land trusts (nonprofit
organizations that could be set-up with the assistance of the local government). This
program could greatly assist in stemming the widespread loss of mobile home park
properties due to the combination of market forces and the hurricanes, with the
displacement of thousands of extremely and very low income Floridians.
(ii) Manufactured Home Loan Guarantee Fund
It was suggested that Florida could establish a manufactured home loan guaranty
program to be used as a credit enhancement for the financing of individual manufactured
homes, to enable the buyer to obtain the same interest rate and closing fees on a
manufactured home (built to post 1994 standards, with adequate tie downs) as a stick
built home. The manufactured home would be required to be located on property owned
by the buyer prior to or at closing. This program could also be supplemented with a down
payment and closing cost assistance program. This program should to a substantial
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extent be targeted to rural areas and could result in ownership opportunities for extremely
low income households.
(iii) Extremely Low Income Targeted Development Subsidy
Florida should provide a deep subsidy to developers using bonds with 4% tax
credits to set-aside 15% of the units for extremely low income families and 10% of the
units for very low income families for a term of no less than 50 years. This serves the
purpose of using the much available bond money with 4% federal tax credits to create
permanent housing for the extremely low income in a mixed income development. The
Florida Housing Finance Corporation could administer these monies with the multifamily
mortgage revenue bond program.
(iv) Capacity Building among Community Based Developers
Often a hurricane can result in a huge surge in reconstruction and construction of
affordable housing in a damaged community. It is important that the influx of funds be
accompanied with some funding to assist local community based nonprofit developers to
have a fair chance to access those funds.
4. Advocates must Maintain Vigilance over Local Rebuilding and Planning
Efforts to Insure that Former Low Income Residents are Included in the Post
Disaster Community
a) The Redevelopment Syndrome
Just as it is important to be part of the larger resource advocacy efforts, so to it is
vitally important to participate in local government post disaster planning efforts.
Frequently, particularly in smaller jurisdictions, local governments attempt to use the
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destruction caused by hurricanes as a type of “redevelopment” selectively rebuilding or
refusing to rebuild housing based on the perceived attractiveness of its potential
inhabitants. Any such effort when based on considerations of race, ethnicity or family
size is subject to challenge as a violation of Title VIII of the Civil Rights Act of 1968, 42
U.S.C. §§ 3601, et seq.; the Equal Protection Clause of the Fourteenth Amendment to the
U.S. Constitution. For an excellent discussion of the law challenging discriminatory
zoning and land use decisions see, James A. Kushner, Fair Housing, Discrimination in
Real Estate, Community Development and Revitalization, 2d Ed., Ch. 7, §§ 7.02 through
7.14.
b) Mobile Home Parks
Mobile home parks are frequently one of the least desirable land uses in the wake
of a hurricane. Often local governments will take action to prevent them from being
rebuilt or restored after the storm. Mobile home parks, however, provide one of the more
affordable market rate housing options for extremely low income households. Therefore,
advocacy efforts should be directed at the maintaining affordable mobile home parks
whenever possible. If there is any evidence that the mobile home park is being closed
due to the race, ethnicity or family size of the residents (or former residents) then the
action of the local government may be subject to challenge as a violation of Title VIII of
the Civil Rights Act of 1968, 42 U.S.C. §§ 3601, et seq.; the Equal Protection Clause of
the Fourteenth Amendment to the U.S. Constitution. For an excellent discussion of the
law challenging discriminatory zoning and land use decisions see, James A. Kushner,
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Fair Housing, Discrimination in Real Estate, Community Development and Revitalization,
2d Ed., Ch. 7, §§ 7.02 through 7.14.
In addition, if the mobile home park is closed due to rezoning or other land use
change during the period of post storm vacancy, then the advocate should review Fla.
Stat., 723.083 which prohibits any local agency from approving any rezoning or taking
“any other official action which would result in the removal or relocation of mobile home
owners residing in a mobile home park without first determining that adequate mobile
home parks or other suitable facilities exist for the relocation of the mobile home owners.”
c) Unmet Needs Consortium
A very positive and extremely useful local planning effort is the Unmet Needs
Consortium. This is an informal assembly of social service, housing and other local
emergency needs providers, each of whom have caseworkers working with storm victims.
After obtaining waivers of confidentiality, they present particularly difficult or complex
cases to the entire group who combine their resources in responding to each individual
case worker’s presentation. As a result, storm victims are given access to a panoply of
services and funds which they otherwise would be unable to obtain from a single agency.
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