2019 ORSECK MEMORIAL MOOT COURT PROBLEM

A college dropout, Kyle Graham (“Graham”) had beaten the odds and made
a life for himsalf in Lynnwood, an urban area in Florida's Nerf County. Graham
worked two jobs, afry cook at alocal restaurant during the day and a bouncer at an
afterhours club by night. His night job and neighborhood were dangerous, so he
frequently concealed carried a Glock 9MM (millimeter) in a holster under his shirt
so it would not be visible. He never had to use his gun, although he frequently
practiced at alocal gun range.

Graham lived a the Marshland Greens Apartment Building (“Marshland
Greens’), which was ten floors and consisted of one and two bedroom apartment
units that were no more than 800-950 square feet with 12 units on each floor except
for thelobby. Hisapartment, # 7-227, was on the seventh floor. He shared it for the
last three years with his live-in girlfriend, Kayla Fraser, who had later become his
fiancée. Fraser and Graham had a modest one-bedroom, one-bathroom unit near the
end of their floor, across from the building’ s stairwell. Each unit had its own outside
door and locks. All Marshland Greens residents had keycard access to the main
entrance as well asto every floor in the four-sided, apartment building.

Because of mismanagement, Marshland Greens was in a constant state of
disrepair. The building’s two eevators frequently broke down at the same time.
(Although Graham and Fraser did not mind: they both regularly used the stairs as
often asthey could to lose weight before their wedding.) The security cameraswere
either busted or not monitored since Marshland Greens' security contractor had quit
due to non-payment. The only part of the building that was routinely was in order
were the electronic key pads at the main entrance (which served as the only non-
emergency accessto the building). Only residents had keycardsto accessthe lobby,
but it was easy enough for residents who forgot keycards to ‘tailgate’ into the lobby
behind other residents who had their cards.

The lobby was a relatively small, dimly lit area that had the elevators and a
stairwell at one end and the main entrance on the other. 1n the middle of the lobby
there was a small kiosk occupied by a payday advance loan service, which could
buzz people into the lobby. There was an intercom outside the lobby, which could
be used to talk to the kiosk in order to gain access.



Following complaints from a number of residents, the apartment manager
posted two signsin the lobby, warning that trespassers would be prosecuted, and that
Lynwood Police Officers had been given authority to arrest any trespassers on the
premises. A raised concrete platform just outside the lobby door was a frequent
neighborhood hangout. It was wide enough that during the day neighborhood kids
jumped rope or played ball while adults posted up to chat, people watch, or smoke.
By nighttime or whenever it rained, that area was almost always unoccupied. The
platform had a few steps leading down to the parking lot below.

On August 12, 2017 while leaving the midnight shift at his night job, Graham
came home to his apartment and found his door unlocked. He thought Fraser had
forgot once again to lock the door after coming home. As soon as he came inside,
he was struck on the back of the head with what felt like the butt of a gun. He
collapsed to the floor of his darkened apartment as he heard two, unfamiliar male
voices. One of the men rifled through his pockets and stole a number of items,
including a $10,000 diamond engagement ring. The two men then took off out of
the apartment and down the stairwell. Graham chased after them screaming for them
to stop, brandishing his weapon in pursuit.

Graham chased the men down to the lobby where he opened fire after being
sure that there was no one else in the lobby area. He hit one robber immediately
killing him, but he missed the other who just barely made it outside. Graham, in
quick pursuit, exited the building and shot the second man; the man had almost
reached the stairs leading off the platform. The shot wounded that man. Therewere
no witnesses, and because one of the men had stolen his cell phone, Graham shouted
for someone to call the police. One of his neighbors heard the ruckus and called
911

The police arrived on the scene and temporarily placed Graham in handcuffs
while they investigated the scene. The police ID’d the two men as Ray Thakker and
Richard Sil, the latter of whom worked at the pawn store where Graham had
purchased the engagement ring through ayears-long payment plan. The supervising
lieutenant released Graham from handcuffs after Graham'’s fiancée arrived and
confirmed he lived in the building and showed officers his concealed weapons
permit. Moments after the supervisor left to notify Sil’s next of kin, Police Captain



Michael Constantini arrived. Captain Constantini had bad news, the other man,
Thakker, had died on the way to the hospital.

Captain Constantini spoke with Graham about the shooting. Graham did not
report that either Thakkar or Sil had threatened him or brandished a gun. Captain
Constantini told Graham that they did not recover a gun from either Thakkar or Sil.
Captain Constantini then told Graham he was being placed under arrest for
mand aughter because “he had no right to shoot people for stealing your stuff.”
Graham was furious. He knew he had Second Amendment rights based on the little
he had learned at the local community college and what he remembered from his
conceded carry classes. As officers attempted to place handcuffs on him, Graham
pushed them off him and told them he wanted a lawyer immediately. The officers
then tackled and struggled to subdue Graham. Graham cursed at the officers,
shouting that his wedding was in two days and he had no more money for bail after
making his final payment on Fraser’s engagement ring.

Graham was charged with second-degree murder, manslaughter
(alternatively), and battery on a law enforcement officer. Before trial, Graham
asserted immunity to the homicide charges. He based his immunity defense on a
“presumption of fear” theory. His attorney, Johnny Robinson, argued Graham was
justified in his use of deadly force against Thakker and Sil and that, under section
776.013(2), Florida Statutes, he was presumed to have held a reasonable fear of
imminent death or great bodily harm to himself.

A pretrial evidentiary hearing was held. Robinson and the State presented
evidence demonstrating the facts described above. After the pretrial evidentiary
hearing, the trial court ruled in Graham'’s favor and dismissed the homicide charges
in their entirety. The State appealed the dismissal. It challenged the trial court’s
determination that Graham was entitled to a presumption of fear, citing multiple
authorities from other jurisdictions as persuasive authority: Shaheed v. Sate, 205
So. 3d 1105 (Miss. 2016); Sate v. Devens, 852 N.W.2d 255 (Minn. 2014); Sate v.
Chew, 358 Wis. 2d 368 (Wis. Ct. App. 2014).

Graham then proceeded to trial on the battery on a law enforcement officer
charge. At jury selection, one venireman (Juror 22) was wearing a shirt with the
words “Black Lives Matter,” except that the word “Black” was stricken out and the



word “All” was written above “Black” in bold, red letters. Graham, Thakkar, and
Sill were Black. The arresting officers were white. Robinson challenged Juror 22
for cause, and the trial court denied the cause challenge. During the one-day trial,
Robinson uncovered social media posts involving Juror 22. He entered the posts
into the record and objected again to Juror 22 arguing that the posts supported his
initial request to strike Juror 22 for cause. After a colloguy with Juror 22, the trial
judge, the Honorable Sam Manko, denied the request to remove Juror 22. A
transcript of the proceedings from voir dire and the mid-trial colloquy as well as a
copy of the social media posts, and other pertinent materials in the record are
attached.

Juror 22 was ultimately selected as the foreman of thejury, and thejury found
Graham guilty of battery on a law enforcement officer. The trial court entered a
judgment of conviction and sentenced Graham to eighteen months (18) of
incarceration. Graham filed a timely notice of appeal, maintaining that Juror 22
sitting on the jury was reversible error.

The Sixth Digtrict Court of Appea heard both appeals and ruled in favor of
Graham on both issues on appeal, holding that Graham was entitled to immunity and
Juror 22 remaining on the jury was reversible error. The Sixth District held that the
Judge Manko abused hisdiscretion by twice declining to remove Juror 22. The Sixth
District held that Juror 22 could not be impartial under the circumstances as further
confirmed by his social media activity, which should have been disclosed in voir
dire.

Judge Richard Levine entered a separate opinion concurring in part and
dissenting in part from the Court’s affirmance. Judge Levine agreed that the word
“dwelling” in section 776.013(5)(a), Florida Statutes applied to the apartment lobby,
and as such, he agreed with the majority that Graham was entitled to a favorable
presumption of fear especially in light of the State’ s concession at oral argument that
it lacked any evidence that the victims had any authority to be at Marshland Greens.
While Judge L evine emphasi zed the need to extend Stand Y our Ground protections
to housing typically associated with Nerf County’s poor and minority residents, he



declined to go asfar as his colleagues with respect to the shooting outside Marshland
Greens. Hedissented from only that portion of the opinion.

The Sixth District certified two questions of great public importance:

l. Whether, under the undisputed facts of this case, Graham was entitled
to a presumption of fear provided for by section 776.013(2)(a), Florida
Statutes, for shootings inside and just outside the lobby of an apartment
building in which he resided?

[1.  Whether thetrial court abused itsdiscretionin declining to strike ajuror
for causeinitially based on challengesto hisimpartiality given hisattire
and demeanor, and later for misconduct based on his social media
posts?

Special Rules.

1. Double jeopardy may preclude the State from continuing its appeal of
the immunity issue after the jury is sworn. However, the students are not to raise or
address double jeopardy as an issue in this moot court competition.

2. Students are not to address whether the Legidature’'s shifting of the
burden of proof, at the pretrial immunity hearing, on to the State is constitutional.
For purposes of this moot court competition, assume that the burden shifting is
congtitutional. Case No. SC18-747.

3. Students are not to address preservation of error, harmless error, or the
Florida Supreme Court’ sjurisdiction. Assume all arguments are persevered and that
the Supreme Court has proper discretionary jurisdiction.
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PROCEEDI NGS

THE COURT: Good norni ng everyone. M nane is Sam
Manko, and | ama circuit judge here in Nerf County. | am
presiding over this trial. WlIlconme. Your service is much
appreci ated. For those of you who have not participated in
jury service or selection before, let’s talk briefly about the
process, then I’'ll ask you all to respond to the questions on
t hat paper questionnaire you all filled out and have with you,
and then the attorneys will get to ask you some questions they
may have.

We have 3 rows here, stadiumstyle, and we’ve got eight
seats in arow. W are going to try and use and renenber
everyone’s nanes, but if we forget—any of us—we’ve got the
seats nunbered and nmay use those. Please don’'t be offended,
we don't intentionally try to do this. So, nunmber 1 will be
on the right here, going to the left to 8, and we’ll snake
back up so 9 is the second row far left, going to the right to
16; and then snake again so 17 is third row right, going to 24
to the left.

And now, if you all could please stand and be sworn as the

venire in this case.

(Jury panel of 24 was sworn.)

THE COURT: kay. You all can take your seats.

Before we go further, let nme introduce you to some of the
folks that you'll be working with and seeing. That may nmake the
process go a little bit easier for you if understand what
everybody's role is. First, Mss Hopper is the trial clerk. Her
job is to swear in jurors and w tnesses when we have the trial
and to keep track of all the evidence that conmes in and
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basically nake sure | do my job. To ny right is M. George
Ruth, Jr. He's the court reporter. He has what | think is the
nost i nportant and perhaps the nost difficult job: he is taking
down, believe it or not, every word that |I'm saying and every
word that anyone will speak here in open court. He takes it al
down word for word. So with that in mnd, when you do talk
today, please try and speak up so he can hear you and try to

answer with “yes” and “no. M. Ruth can’t take down an “uh-
huh.” Finally, we have Oficer Stan Smth; he’'s here to keep
order but also assist the jury with where they need to be.

As to what we have going on today, that is called “voir

dire.” Fancy way to say, question-and-answer. Again, |1l
start, and then the attorneys will have sone tinme to ask you
guestions as well. W are going to be respectful of you and

your tinme and not spend all day on this single voir dire—there
are other cases going on in this courthouse as well.

The questions may seem personal, but they are not
designed to pry into your personal life or affairs. They are
desi gned to discover if you have any know edge about the case
and whether you d be a good juror for this particular case. The
object is to obtain a jury who will inpartially try the issues
in this case upon the evidence presented in this courtroom
wi t hout being influenced by any outside factors.

Renenber, it is not unusual for people to have strong
feelings about certain subjects; however, it would be a
vi ol ati on of your oath as a prospective juror to not answer
fully and truthfully any questions being posed to you.

Now, some questions do touch a nerve or sonething
particularly personal you'd rather not tal k about in front of
all the other juror nenbers, then all you need to do is let ne
know that by telling me that. And we can di scuss those things

in private.
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So getting started, one basic rule is that jurors nust
deci de the case only on the evidence presented in the courtroom
You nust not communi cate with anyone, including friends and
fam ly nenbers, about this case, the people and places invol ved
or your jury service. You nust not disclose your thoughts about
this case or ask for advice on how to decide the case. Now, |
want to stress that this rule neans that you nust not use
el ectroni c devices or cell phones to conmuni cate about the case,
i ncluding tweeting, texting, blogging, e-mailing, posting
informati on on a website or any other neans at all. Do not send
or accept nessages to or fromany person about this case or your
jury service. In addition, your cell phone and el ectronic
devi ce nust be turned conpletely off while you' re here in the
courtroom You nust not do any research or | ook up any words,
nanmes or maps or anything el se about this case during your
service. You nmust not read any newspapers, watch any tel evision
or use the conputer, cell phone or the Internet to | ook up any
informati on about this case. That, of course, applies whether
you're here in the building or at home. Al of us are dependi ng
on you to follow these rules so that there will be a fair and
| awful resolution to the case.

Now again, this case is the State of Florida versus Kyle
Graham [I'’mgoing to read you a snmall part of the information
and the charge against M. Graham The Informati on charges that
M. Gaham on August 12, 2017, did knowingly conmt a battery
on a |law enforcenent officer. That's just the charge; it is not
proof whatsoever of any guilt. But based on that, does anyone
t hink they may have heard about this case? Raise your hands.

Al right. | don’t see any hands.

Next, let nme introduce you to the |lawers. Representing
the State of Florida, George Santos.

STATE' S COUNSEL: Good norni ng, everyone.
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PROSPECTI VE JURORS: Good nor ni ng.

THE COURT: Does anyone believe they know M. G ahan?

Seei ng no hands.

Representing M. G ahamis Johnny Robi nson. Does anyone
t hink they know M. Robi nson? Show of hands?

Seei ng no hands.

Thank you, counsel.

Next, let’s list the potential w tnesses. Not everybody
on this list may be called, but listen carefully to see if you
recogni ze any of these names. Sam Smith, Daniella Mnk, Bob
Tons, Captain Constantini. Does anyone recogni ze or think they
may know any of those individuals?

Seeing no hands. The alleged victins here are police
officers: Oficer Perdono and O ficer Mays. Does anyone know
then? k. Seeing no hands again.

Next, this case will be tried tonorrow. W are going to
pick the jury today, and then cone back tonorrow for the trial.
W anticipate it lasting all day tonorrow. Does anyone have a
problemw th that schedul e? Any scheduling conflicts, child
care, etc. that would stop you frombeing able to be here
t onor r ow?

Ckay, again no hands. You all are a very accommodati ng
group. We usually always have one by now Geat. Thank you
very much.

Movi ng on. Does anybody have any bias? | know it sounds
i ke a strange question but listen carefully. W do need to
have an honest answer. Anybody think, as they sit here now,
they woul d be biased either for or against the defendant or for
or against the State of Florida? Just let nme know by raising
your hand.

Agai n, seeing no hands. |If you all are selected as
jurors in this case, will you render a fair and inparti al
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the law as it pertains to this particular case as instructed by
ne?

PROSPECTI VE JUROCRS: Yes.

THE COURT: Anyone have any reason, personal
pr of essi onal, or otherw se, that you could not give your
undi vided attention and render a fair and inpartial verdict?

PROSPECTI VE JURORS: No.

THE COURT: Geat. Now let’s get on to the
guestionnaires you have in front of you. W are going to go
down the seats 1 through 24. Wen it is your turn if you could
stand and we’' |l go through the list you see in front of you: 1)
your name. 2) the area of town you |live—we don’t need your
exact address. 3) how long you ve lived here. 4) your
enpl oyment. 5) marital status and what kind of work your spouse
does if you are married. 6) children and their ages and
occupations. 7) if you have ever been a witness or a party in a
| egal case. 8) whether you have ever served on a jury before.

(Jurors 1 through 21 responded.)

THE COURT: Thank you very much Juror 21. Juror 22,

JUROR 22: H, I'’m[Nane Redacted]. | live near
m dt own. Been there for about 8 years, and here in Florida al
ny life. | work inIT. | ammarried; and ny wwfe is a nurse.
Three children and sonme grandchildren. Never been a w tness or
a party. Never served on a jury.

THE COURT: Thank you, Juror 22. Wat kind of nurse is
your w fe?

JURCR 22: She works in the ER
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THE COURT: Well bless her. That’s a tough job. Mke
sure to thank her for ne.

JURCR 22: WIIl do, sir.

THE COURT: kay, Juror 23. \What about you?

(Jurors 23 through 24 responded.)

THE COURT: Thank you all very much. W are now ready
to start the second part of the jury selection process, where
you'll hear fromthe | awers. \What the |awers say is not
evidence, and it's not the instructions on the law. The
evi dence, of course, wll cone fromthe w tnesses who testify
and docunents or exhibits that may be introduced in the trial,
and the law will conme fromnme. Listen carefully to the |awers’
guestions, though. They're designed to help them or assist them
in selecting the jury that will try this case.

W' || hear fromthe State first.

STATE' S COUNSEL: Thank you, Your Honor. And thank you
all. Appreciate you being here. As Judge Manko told you, |
represent the State of Florida. Judge Manko asked a | ot of
guestions and you all gave himand us a |lot of information, so |
don’t plan on asking too nmuch nore. Just a couple questions and
a couple foll owup questions.

STATE' S COUNSEL: Juror 2, have you ever been arrested
bef or e?

JURCR 2: Yessir. For DU .
STATE' S COUNSEL: And what happened?
JUROR 2: Pled. D d sonme probation and paid a | ot of

noney.
STATE' S COUNSEL: And when was that?
JUROR 2: Along time ago. | think about 8 years ago.
STATE' S COUNSEL: And was that here?
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JUROR 2: No. | was living in Louisiana. It was
t here.

STATE'S COUNSEL: Do you think you were treated fairly?
By the prosecutor? By your attorney? By the judge?

JUROR 2: Sure. | nmean, it is what it is. | paid ny
dues. Wsh that cop wouldn’t have pulled ne over; | wasn’t
doi ng anyt hi ng.

STATE' S COUNSEL: So, just a little sore about the
of ficer?

JUROR 2: | guess you could say that. He wote it up
that | fell all over during the tests and beefed it up. That
just wasn't true.

STATE'S COUNSEL: GCkay. Do you think that affects you as
you sit here today? Do you harbor ill will towards police in
general? O you think you can be fair and inpartial and |isten
to all the facts inpartially?

JUROR 2: No. | can be inpartial. It was a long tine
ago.

STATE'S COUNSEL: Do you think all officers are |like your
experi ence and beef things up?

JUROR 2: Nah.

STATE' S COUNSEL: GCkay. Juror 3. | renenber you saying
your wife was a |lawer. \Wat kind?

JURCR 3: She does trusts and wills and stuff.

STATE'S COUNSEL: No crimnal |aw?

JURCR 3: Not that | know of.

STATE'S COUNSEL: GCkay. Let ne ask this question to
everyone. How many of you watch crinme shows on TV? CSI—+ think
they have like 6 of themnow, Mam, Hawaii, Al aska. O
Crimnal Mnds? That's ny favorite. Law and Order? Yeabh,
there is |like 8 of themout now, too, huh? Raise your hands,
pl ease.
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Oh, boy. Just about all of you. And you see all the
fancy technol ogy and testing and things they do. How many of
you all woul d expect that in every case there will be that kind
of stuff. How many of you all would hold ny feet to the fire
and want nme to conme present fingerprints or video evidence or
sonmething |like that?

kay. | see no hands. No one would want vi deo evi dence?
Well, then, what would you want? What could | show you to prove
a crime occurred?

JURCR 6: Wt nesses.

STATE' S COUNSEL: Good. Thank you for that, Juror 6.

W t nesses.

JUROR 6: I nean, video froma body camera woul d be
good. But maybe there isn’t any.

STATE' S COUNSEL: GCkay. Fair enough. Any other answers?
What | was | ooking for was wi tnesses. Everybody okay with the
i dea that witnesses can be just as good and are evidence of what

happened al so? | see you all nodding al ong.

Good.

STATE' S COUNSEL: Here is another question for everyone:
Wo is on social nedia? Well, okay. Let ne do it this way:

can you raise your hand if you are not on social nedia? GCkay.
Jurors 20, 23, and 24. |I'minpressed. Keep up the good fight.

For those of you that are on social nmedia, the majority,
| et me ask you: anything there that would or could give us
pause. Any tweets, follows, re-tweets, Facebook posts,
I nstagram tags? Anything that you think would be relevant to
this case?

PROSPECTI VE JURORS: No.

STATE' S COUNSEL: Anyt hi ng scandal ous? Things you woul d
not want your nother to read?

PROSPECTI VE JURORS: No.
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STATE' S COUNSEL: Al ways have to ask. GCkay. Moving on .

(State’s counsel continued questioning.)

STATE' S COUNSEL: | appreciate you all and you all being
so candid and answering nmy questions. That is all | have.

THE COURT: kay. Thank you, M. Santos. M. Robinson?

DEFENSE COUNSEL: Thank you, Your Honor. And thank you
all for all your answers so far. [I’'Ill try and not repeat things
that the judge and M. Santos already asked you. Forgive ne if
| do.

I want to start by asking a general question: My client
was arrested at the Marshl and G eens Apartnent Buil ding. Does
anyone here live at Marshland G eens or has anyone ever been to
t he Marshl and G eens Apartment Buil di ng?

JUROR 15: |’ ve been there before. Years ago | had a
friend living there. Seened a bit dangerous.

DEFENSE COUNSEL: Anybody el se been there or have any
opi ni on about Marshl and G eens?

JUROR 17: |’ ve been there a fewtinmes. Had to race
over there after work to get to the payday | oan kiosk in that
| obby area and they close around 6 so | was hustling over there
to get sone cash

DEFENSE COUNSEL: Thank you, sir. Do you know anyone who
lives there?

JUROR 17: No, sir. |’'ve only been there for the
payday | oan.

DEFENSE COUNSEL: And how does the payday | oan ki osk | et
you into the building because | understood you needed a keycard
to get in, is that right?

10
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JUROR 17: That’s right, but the kiosk can buzz you
t hrough the front door.

DEFENSE COUNSEL: Understood. Thank you, sir. Anybody
el se? Ok |looks like we’ve covered that. Let’s nove on to the
presunption of innocence, which you heard the judge tal k about
earlier this morning. Juror 22, if | were to ask you whet her
M. Gahamwas guilty or not guilty, would you agree you have to
say not guilty?

JURCR 22: Sure.

DEFENSE COUNSEL: Are you okay with that presunption?

JUROR 22: Sur e.

DEFENSE COUNSEL: You don’t think because M. Grahamis
sitting here, and has been charged, he nmust have done sonet hi ng
W ong.

JURCR 22: | guess not.

DEFENSE COUNSEL: How about everybody else? Is M.
Graham right now, guilty or not guilty? Juror 5, what do you
think, guilty or not guilty?

JUROR 5: Shoul d be not guilty.

DEFENSE COUNSEL: And Juror 5, what woul d have to happen
to change your m nd about that?

JURCR 5: Un | guess evidence. Like the State was
sayi ng.

DEFENSE COUNSEL: That’'s correct. And then it will be
the State’'s burden to nake that evidence show guilt beyond a
reasonabl e doubt too. Not just evidence, but evidence that
shows you guilt beyond a reasonabl e doubt.

And that reasonabl e doubt can cone from as the judge is
going to tell you, conflicts in the evidence. So conflicts,
like different stories. Reasonable doubt can conme if sonebody
gets on the stand and tells you sonething that nmakes you
bel i eve, geez, this may not have—they may not have proven their

11
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case; | don’'t think they' ve proved their case. Everyone
under stand t hat ?

PROSPECTI VE JURORS: Yes.

DEFENSE COUNSEL: Juror 10. You said yes, so let ne ask
you: what if you believe two stories are both reasonabl e and
pl ausi bl e? Wuld you agree then, that if you find one story
reasonabl e and pl ausi bl e, you have a doubt about the other
story?

JURCR 10: Sure.

DEFENSE COUNSEL: And what about a reasonabl e doubt?

JURCR 10: Sure. | guess.

( DEFENSE COUNSEL CONTI NUES VO R DI RE)

DEFENSE COUNSEL: kay. Now, Juror 22, | see you are
wearing an interesting T-shirt. Wat’s that about?

JUROR 22: Vell, it says Al Lives Matter. Nothing too
interesting or controversial about that, except nowadays naybe.

DEFENSE COUNSEL: | see that it has the words “Bl ack
Li ves Matter” stricken out and the words . . . . oh, | amsorry,
it has the word “Bl ack” stricken out with the word “All” witten
above it so it reads “All Lives Mtter.”

JUROR 22: Yup. You got it right that second timne.
think all lives matter.

DEFENSE COUNSEL: So does your shirt nmean that Bl ack
Li ves do not matter?

JURCR 22: Al lives matter. Black, blue, white, red,
yellow, it don't matter; all lives matter. You people just
can’t go around saying only Black Lives Matter. That ain’t
right. This is America.

DEFENSE COUNSEL: Yes, and that’s a fair point. An
honorabl e point. And I don't want to dwell on this too nuch, but
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because all lives matter, you would not disagree with me that
Bl ack Lives Matter, correct?

JURCR 22: | do not do too well with |lawer talk. |
keep things sinple. Al lives matter: black lives, red lives,
brown lives, heck, even blue lives, blue lives matter. Al
lives matter ok? It don't matter if you black or white or
Caucasi an, when they bleed, they all bleed red. | don't see
color. | ain't obsessed with color.

DEFENSE COUNSEL: Thank you. You said a lot there that |
think we need to unpack. W heard that you do not see color. A
little bit about Blue Lives Matter. What | was trying to
understand with ny initial question, though, is your m ndset in
choosing to wear a shirt like this to Court where—

THE COURT: Si debar counsel .

(The follow ng sidebar conference was had out of the hearing of

the jury:)
THE COURT: I think we’ve spent enough tine on his
wardrobe. Can we get on with the voir dire? | have been very

generous to allot an hour to each side for voir dire on a
battery on |l aw officer case, ok? But | wll grant no
ext ensi ons, so pl ease proceed.

DEFENSE COUNSEL: Yes, Your Honor. | see it has been
about an hour; of course, I'd like to spend nore tinme on this
witness but if | understand your ruling, you are not permtting
any extensions of tine for nmy voir dire.

THE COURT: Very perceptive, M. Robinson

DEFENSE COUNSEL: In that case, | would like to make a
record regardi ng the questions and areas of inquiry |I would have
pursued with Juror 22.
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THE COURT: M. Robi nson, you can do whatever it is you
pl ease. But your clock is still running and the clock stops for
no man. Not in ny court. |Is there anything else from Juror 22?

DEFENSE COUNSEL: Nothing in light of your Honor’s
ruling.

STATE' S COUNSEL: No, Your Honor.

(At the conclusion of the sidebar conference, the foll ow ng
further proceedings were had in the presence of the jury:)

DEFENSE COUNSEL: Juror 7, you said your nother was a
corrections officer?

JURCR 7: Yes. In Nebraska. She works at the
Svetington Wonen’s Correctional Facility in Lincoln

DEFENSE COUNSEL: Well, okay. How |long has she been a
corrections officer?

JUROR 7: It has to be at |east 20 years now.

DEFENSE COUNSEL: Wow. Well, kudos to her. Not an easy
job to have that |ong. Anything about her enpl oynent that m ght
make you favor anybody or any side?

JUROR 7: No.

DEFENSE COUNSEL: Thank you. If | amrenmenbering
correctly, just about everyone said they had social nedia
accounts, right?

PROSPECTI VE JURORS: Yes.

DEFENSE COUNSEL: Geat. So, Juror 19. \What do you
have?

JURCR 109: Facebook.

DEFENSE COUNSEL: And is your Facebook profile private?

JUROR 19: Yes. Most definitely. Only friends can see

DEFENSE COUNSEL: Juror 22. Wat about you?
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JURCR 22: I have the Facebook. | do not know how to
use it much. Use it mainly to see pictures of the grandkids and
ol d buddi es.

DEFENSE COUNSEL: Well good for you. Have you seen
anyt hi ng on Facebook or social media about this case?

JURCR 22: | never even heard about M.-- uh M.--.

DEFENSE COUNSEL: M. G aham

JUROR 22: Yeah that one. Never heard of himor nothing
about this whole thing at all. That’s just not what |’ mon
Facebook for nowadays.

DEFENSE COUNSEL: Well, have you used social nedia for
any ot her purposes than what you di scussed?

JUROR 22: No, sir. That’'s the gist of it.

DEFENSE COUNSEL: Thank you, sir.

Ckay. Judge, | believe that is all | have. Thank you
all, much appreciate the candid answers and di scussi on.

THE COURT: Al right. Ladies and gentlenen, we're
going to take a break here now so that the | awers can revi ew
their notes and go through the process of selecting the folks
that will be on this jury. That is a process that necessarily
takes place out of your presence.

I'"'mgoing to excuse you to go out in the hallway. Please
do not discuss the case even anong yourselves. W' || be back
with you as quickly as we can. You are you excused to the
hal | way. See you in a few m nutes.

(Jury panel excused. Selection of jurors begins.)
THE COURT: Alright so | understand that the Defense is

using its last perenptory challenge to excuse Juror 21. Let’s
nove on to Juror 22.
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DEFENSE COUNSEL: Your Honor, Juror 22, challenge for
cause. He is biased against black defendants. He is wearing a
shirt wwth the words Bl ack Lives Matter crossed out. | believe
at one point referred to me or nmy client as “you people.” | am
black and so is M. G aham Juror 22 rolled his eyes when
answering nmy questions discussing M. G aham being presuned
i nnocent until proven guilty. And he was shifting in his seat
and giving the side-eye when Juror 2, also a black male, tal ked
about not being treated fairly by police.

THE COURT: | disagree, counsel. Juror 22 | ooked like
he was thinking about the answers to your questions. It did not
seem | i ke eye-rolling, side-eye, or shifty behavior to ne.

DEFENSE COUNSEL: His shirt, Judge—

STATE' S COUNSEL: Your Honor, he said Al Lives Mtter.
| do not see why this is pertinent. He said he did not see
color and that all lives matter. |If he had a Blue Lives Mtter
shirt or sonething, then we’d have sonmething different to talk
about here. But there s nothing there.

DEFENSE COUNSEL: Hold on. Let’s be fair. He nentioned
Blue Lives Matter as well. Let’s not forget that. That
novenent, Blue Lives Matter, is a backlash novenent of
resentnent and hostility toward black victins who are killed or
injured by police. And--

THE COURT: But this case is not about a black victim
We have a white victim It’s a black bat--, excuse ne--an
al l eged African-Anmerica batterer. Now, M. Robinson, you know

this Court is not biased. | just granted imunity to your

client in tw killings. OK? Let’s spare us the histrionics.
DEFENSE COUNSEL: Your Honor has been very fair to ny

client. No doubt about that. But, | do need to make ny record.

Juror 22’ s deneanor during questions, his refusal to acknow edge
that Bl ack Lives Matter, his lack of judgnment to wear that shirt
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all show his likely bias against black individuals and bl ack
def endant s.

THE COURT: The Court is going to deny your chall enge.
k? You made your record. | applaud you. You are diligently
representing your client. But let nme make ny record. | find
that there is no reasonabl e doubt that Juror 22 can render an
inmpartial verdict in this case. | have heard a | ot of argunent,
but | have been presented no case |aw fromthe Defense in which
any Court has found that wearing an Al Lives Matter shirt
inpairs a juror’s inpartiality. The Court disagrees with each
and every characterization of Defense Counsel regarding the
demeanor of Juror 22. The Court finds no uncertainties based on
the limted factual bases presented by the Defense.

Any ot her cause chal |l enges?

DEFENSE COUNSEL: No, Your Honor.

STATE' S COUNSEL: Yes, we would like to chall enge Juror
23 for cause, Your Honor.

(After argument, the Court granted the cause challenge to
Juror 23.)

THE COURT: So, we’ve got Jurors 2, 3, 6, 8, 12, 15, 17,
22, 24. Defense, you are out of strikes. State, you have 2
if you want them

DEFENSE COUNSEL: Your Honor, we woul d request an
addi ti onal perenptory challenge so as to strike Juror 22—who we
bel i eve, again, is biased against black defendants and shoul d
have been stricken for cause.

THE COURT: Deni ed. State, anything further fromyou?

THE STATE: No, Your Honor. We would like to strike
Jurors 2 and 12, and propose that we keep Juror 24 as an
al ternate.

THE COURT: kay. We are finally at the end gentl enen.
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And there we are: our jury is 3, 6, 8, 15, 17, 22 and Juror 24
as our alternate. Anything further?

DEFENSE COUNSEL: Your Honor, for preservation purposes,
we again object to the panel as it includes Juror 22 and renew
our cause challenge to himsitting on the jury.

THE COURT: Deni ed agai n.

Let’s bring the venire back in and get everyone hone for
t he day.

(The court rel eased the non-sel ected venire nenbers and told the
7 selected jurors to return the followi ng day. The court
recessed for the day.)

*k k%

(Proceedings held 9:02 a.m, January 19, 2018)

THE COURT: CGood norning everyone. Good to see you al
back and | ooking well|l rested. For the record, our jury of 7 is
in the box and the defendant is present with his counsel and M.
Santos for the State is here as well. Let’s get started with
the trial

(Trial proceedings held.)

THE COURT: Ckay. We’'re doing good on tine and novi ng
along quite well. Thank you all for that. The jury is at
lunch. Before we break for a bit as well, counsel, anything we
need to di scuss?

DEFENSE COUNSEL: Yes, Your Honor. W do have one thing
that ny paral egal just brought to ny attention. She printed out
copies, and | have one for you and for the State. This is brand
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new, Your Honor, we did not have tinme to pre-warn the State or
di scuss the issue with him

THE COURT: kay. What is this?

DEFENSE COUNSEL: These are screenshots of Juror 22's
Facebook page. As you can see, Your Honor, he is posting sone
inflammatory things. And it calls into question his answers
about All Lives Matter. It confirns what the defense believed
all along: that is he biased agai nst bl ack defendants.

If I may, Your Honor, | would like to have these Facebook
pages entered into the Court record.

THE STATE: Subject to M. Robinson properly
aut henticating these with Juror 22 we have no objection.

THE COURT: Finally, agreenent on sonething in this case.
So ordered. Pl ease proceed.

DEFENSE COUNSEL: Thank you, Your Honor. Now, we have
three screen shots fromJuror 22's social nedia activity that
warrant dismssing him The first is a screenshot froma post
he made yesterday norning at 7 a.m--we can tell that by
conparing the date at the bottom of the conputer screen with the
nunber of hours the post had been |live on Facebook as notated
here. This is Exhibit 1. In it, Juror 22 alerts his followers
that he has jury duty and polls his Facebook friends as to what
he should wear to jury duty in order to--and |I apol ogi ze for the
| anguage but | am quoting here--to “piss off the snow | akes.”

He then posts three t-shirts. One is the one we say yesterday
crossing out “Black Lives Matter.” Another one says “Don’t
Tread On Me.” Another one, and here is the kicker, “Blue Lives
Matter.” In his post, and | will spare the Court the details,
there is comment after comment from his Facebook friends with
pretty vile comrents to his post, Your Honor.

THE COURT: Well, anything fromour Juror?
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DEFENSE COUNSEL: Well, he does have an enoji after one
of the posts--that he apparently posted after Court yesterday—
wth its eyes closed and its tongue out. That is posted as the
| ast comment on this string.

THE COURT: Well what exactly does that nean?

DEFENSE COUNSEL: | aminterested to ask Juror 22 that,
but it certainly shows that he is OK with this vile | anguage.

THE COURT: Alright. Wat el se you got?

DEFENSE COUNSEL: OK. Quickly. The second screenshot
shows that he liked an article froma website called [redact ed]
t hat spoke di sparagingly about M chael Brown, the victimfrom
t he Ferguson shooting. The third screenshot relates to a group
that Juror 22 is a nenber of on Facebook. He is a nmenber of the
Bl ue Lives Matter group. So we went on that group’s page. Here
is one of the posts and nenes we found. They are anti-Bl ack,
anti-Bl ack Lives Matter, honophobic, m sogynist, utterly
deplorable. This in and of itself may not be enough to
disqualify a juror, but it does when conbined with the concerns
we rai sed yesterday.

THE STATE: Your Honor, we--

THE COURT: No, | do not need to hear fromyou. Bring in
Juror 22. | will conduct an additional voir dire in Iight of
t hese subm ssi ons.

(Juror 22 was brought in and sworn in.)

THE COURT: Juror 22, this often happens in trial,
especially trials like this one that can spark enotions on both
sides. But you're not in any trouble. W sinply want to ask you
sone questions regarding sone natters that were brought to the
Court’s attention. The nost inportant thing to bear in mnd is
to just be honest--open and honest.

(Juror 22 nods his head).
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THE COURT: Very well. W have here what we have marked
for ourselves as Exhibit 1. Do you recogni ze this?

(Juror 22 nods his head).

THE COURT: No, you have to answer audibly, ok?

JURCR 22: Yes, sir. | do.

THE COURT: What is it? Help ne to understand what this

JUROR 22: Well, | admt it this is nme. | amnean this
is ny Facebook post that | did before jury duty yesterday. But
this was before | was told that | should not discuss the case on
soci al nedia or anyone. | did not post this after | got your
instructions, Judge. | can pronmise you that. | ama nman of ny
word. This was just in jest. Good fun is all

THE COURT: And what are snowf| akes?

JURCR 22: Judge that just has nothing to do with race. |
think that’s what being suggested about ne. | don’t see color.
Snowf | akes are just those people that take things too seriously.
They got to be handled with kid gl oves because they just too
phi | osophi cal about things. M and ny friends are just joshing.

THE COURT: But what about these comments here. Sonme of
these are quite disturbing. And then at the bottom we have a
little pictogramthat you posted with a tongue out.

JUROR 22: Wbw, your Honor, | did not even notice nost of
these comments yesterday. M little icon at the bottomthere
was just reacting to the final coment in this post from ny
buddy Karl who told me | should sew the shirts together and wear
themto Court is all. You know, that, that would really annoy
snowf | akes.

THE COURT: And we al so have this screenshot of you
liking this article that speaks negatively of M chael Brown.

That is Exhibit 2 for the record.
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JUROR 22: Now, | don’t have the foggiest what this
article was about. This post here says this was posted |ike a
year ago. | do not even renenbering liking this. Looking at it
now, it has sone criticisns of CNN. My be that was what | had
been reacting to, you know, all the misinformation the nedia was
telling people, getting themall riled up.

THE COURT: Alright, fair enough. And we see here that
you' re a nmenber of Blue Lives Matter. For the record, | am
referring to what we have marked as Exhibit 3. This is

concerning given the charges in this case. | need to | ook back
in the record, I do not recall you telling us about this
yest er day.

JURCR 22: Yessir, | did. | did. | said Blue Lives
Matter. Just like Black Lives Matter. Wiite Lives Matter. Al
Lives Matter. That’'s what | believe in ny heart of hearts. So
help me God. You all never asked ne about this group and if you
did | probably woul d not have renenbered it. This is a public

group that mllions of people are a part of. | am not
responsi bl e for what people post on there. I ammy own man,
Judge. | can’'t be guilty by association.

THE COURT: At this time | would |ike to hear argunent of
counsel . Juror 22, you are excused for now.

DEFENSE COUNSEL: Your Honor, | would like to drill down
further with additional questions.

THE COURT: | amsorry. The tine to do so was during voir
dire yesterday. Juror 22, please return to the rest of the
jurors.

(Thereupon Juror 22 exited the courtroom)

THE COURT: Here is where we are in the case. | have
di sm ssed nmurder charges agai nst the defendant. The Court has
been nore than fair. Tine has been given equally to both sides.
We are about to present this case to the jury. And we cannot
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have it derail ed over sone Facebook posts that have been held
back until the last mnute that do not really add up to a hill

of beans. | nmean you have got nothing of Juror 22 saying
anything to suggest he cannot be inpartial. The juror hit the
nail on the head. This is guilt by association. The Court
finds no basis to disqualify the juror. But | know you, go ahead
and nmake your record.

DEFENSE COUNSEL: Yes. Briefly. M client, a black man,
cannot receive an inpartial decision fromJuror 22 who through
hi s deneanor, his poor judgnment, and his social nmedia activity
has shown a hostility to black people. W do not need himto
taint this process, Your Honor. His lack of candor in voir dire
is evidenced by his Facebook posts. W disagree that we could
have identified these materials any earlier than we did.

THE STATE: Your Honor, we agree with your ruling. Wat
is good for the goose is good for the gander. Are we going to
elimnate every black person who is a nenber of a Bl ack Lives
Matter group from cases involving white defendants? Certainly
not. This Court’s ruling is also in accord with the foll ow ng
authorities that ny clerk has identified and we are entering
into the Court’s record: State v. Wbster, 865 N.W2d 233 (I owa
2015) and Commonweal th v. Werner, 967 N E. 2d 159 (Mass. App. Ct.
2012).

THE COURT: Thank you both. Being fully advised, the
Court denies the notion to dism ss Juror 22 fromthis jury.

Anyt hi ng el se before we recess?

THE STATE: No, Your Honor.

DEFENSE COUNSEL: No.

THE COURT: W are in recess until 1:15pm

(The court recessed.)
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